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Docuit qua: maumws Atlm. 

\ lUGIL. ^i\EID, 

OP LAWS RELATIVE TO COMMERCE CONSIDERED 
IN THE REVOLUTIONS IT HAS MET WITH IN 

O 

THE WORLD 


CHAP. I. 

Some general Considerations. 

Though commerce be subject to great revolutions, yet 
it is possible that certain physical causes, as the quality of the 
soil, or the climate, may fix its nature for ever. 

We, at present, carry on the trade of the Indies, racicly by 
means of the silver which we send thither. The Romans 
carried annually thither about fifty millions of sesterces and 
this silver, as ours is at present, was c.xchangcd for merchan- 
dizes, which were brought to the west. Every nation that 
ever traded to the Indies, has constantly carried bullion, and 
brought merchandizes ip return. • 

It is nature itself that produces this* effect. The Indians 
have theii« arts adapted tq their manner of living. Our 
luxury i^ifnnot be theirs ; nor theirs odr wants. »Thcir climate 
neither 3emands, nor peimits, hardly any thing which comes 
fiom ours They go in a gieat moasnie naked , such clothes 

P!ni\, li'i if ( i|i 2 
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as the;f have, the country itself furnishes ; and their religion, 
which is deeply rooted, gives them an aversion for those 
things that serve for our nourishment. They want therefore 
nothing hut our bullion, to serve as the medium of value ; 
and for this they give us (merchandizes in return, with which 
the frugality of the people, and the rature of the country, fur- 
nish them in great abundance. Those ancient apthors, 
wto^ave mentioned the Indies, describe them just as we now 
find them, as to their policy, customs, and manners.* The 
Indies have eve^heen the same Indies they are at present ; 
arid in every period of time, th/ise whtf traded to that country, 
carried specie thither, and brovght none in return. 


CHAP. 11. 

Of the People of A frica. 

THE greatest part of the people on the coast of Africa are 
savages and barbarians. The principal reason, I believe, of 
this, is, because the small countries, capable o^ being in- 
habited, are separated from each other by large and almost 
uninhabitable tracts of land. They are without industry or 
arts. They have gold in abundance, which they receive im- 
mediately from the hand of nature. Every civilized state is 
therefore in a condition to traffic with them to advantage, by 
raising their esteem for things of no value, and receiving a 
very high price in return. 


1 CHAP. III. 

That the Wants of the People in. the South are different from 
those of the North. 

IN Euiope, there is a kind of, balance between the 
southern and northen nations. The first have every 
convenience of life, and few of its wants : the last have many 
wants, and few conveniences. 'to one, nature has given 
much, and demands but little ; to the other, she has given 
but' little, and demands a great deal. The equilibrium 

Pimy, book 6. chap. 19. and Siiabo, book 15 
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is maintained by the laziness of the southern nation^, and 
by the industry and activity vrhich she has given to those 
in the north. The latter are obliged to undergo excessive 
labour, without which, they would want every thing, and 
degenerate into barbarians. 1*1115 ^las naturalized slavery 
to the peojjJe of the soutlii: as they can easily dispense with 
riches^ they can more easily dispense with liberty. But the 
people of the north have need of liberty, for this can best^pso- 
cure them the means of satisfying all those wants which they 
have received from nature. The people of |he north, then, 
are in a forced stats, if^hey are not either free or barbariails. 
Almost all the peojile of the soiith are, in some njeasure, in a 
State of violence, if they are not slaves. 


CHAP. IV. 

The principal Difference betweep the Commerce of the 

Ancients and the Moderns, 
o 

THE wgrld has found itself, from time to time, in differ- 
ent situations; by which the face of commerce has been 
altered. The trade of Europe is, at present, carried on prin- 
cipally from the north to the south ; and the difference of 
climate is the cause that the several nations have great occa- 
sion for the merchandizes of each other. For example, the 
liquors of the south, which are carried to the north, form a 
commerce little known to the ancients. Thus the burthen 
of vessels, which was formerly computed by measures of corn, 
is at present determined by tons of liquor. 

The ancient commerce, so far as it is known to us, was 
carried on from one port in the Mediterranean to another ; 
and was almost wholly confined to the south. Now the people 
of the same climate, having nearly the same things of their 
own, have not the same need of trading amongst themselves 
as with those of a different climate. The commerce of 
Europe was therefore formerly less extended than at present. 

This does not at all contradict what I* have said of our 
commerce to tljp Indies : for here the prodigious Sifterence of 
climate destroys all relatiol} between their wants and ours. 
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CHAP. V. 

Other Differences. 

COMMERCE is sometimes destroyed by conquerors, 
sometimes cramped by monaichs; it traverses the earth, flies 
from the places j^herc it is oppressed, and stays who'c it has 
liberty to breathe: it reigns at present rjjherc nothing was 
formerly to }je seen but dcsarts,^seas, and rocks ; and where it 
once reigned, now there arc only desarts. 

To see Colchis in its present situation, which is no more 
than a vast forest, wliere the people are every day decreasing, 
and only defend their liberty to sell themselves by piece-meal to 
the Turks and Persians ; one could never imagine, that this 
country had ever, in the time of the Romans, been full of 
cities, where commerce convened all the nations of the world. 
We find no monument of these facts in the country itself ; 
there are no traces of them, except in Pliny* and Strabo."!* 

The histoiy of commerce, is that of the communication of 
people. Their numerous defeats, and the flu.x and reflux of 
populations and devastations, here form the most extraordinary 
events. 


CHAP. VI. 

Off the Commerce off the Ancients. 

THE immense treasures of Semiramis,| which could not 
be acquired in a day, give us reasop to believe, that the Assy- 
rians themselves had pillaged other rich nations, as other 
nations afterwards pillaged them. 

The effect of commerce is riches, the consequence of riches, 
luxury ; and that of luxury the perfection of arts. We find that 
the arts were carried to great perfection^ in the time of Semi- 
ramis ; § which is a sufficient indication, that a considerable 
commerce was then established. <- ^ 

In the empires of Asia, there was a great commerce of 
liuxury. The history of luxury would make a fine part of 


] lb G 

; Dioiln i' , lib 2 
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t lliifl 



Book XXI. — Chap. 6. 


that of commerce. The luxury of the Persians was that of the 
Medes, as the luxury of the Medes was that of the Assynans. 

Great revolutions h.avc happened in Asia. The north-east 
parts of Persia, viz. Hyrcania, IVIargiana, Bactria, Sic', wore 
formerly full of floun.shing cities* whicli arc now no more ; 
and the north of this eim^irc,'|' that is, the isthmus wHich se- 
paratt^ the Caspian and the Eu.xine seas, was covered witli 
cities and nations, which are now destroyed. ^ 

Eratosthenes and Aristobulus, j learnt from PatroSus,^ 
that the 9nerchandizes of India jiasscd by the Oxus into the 
sea of Pontus. Marcus«V ano |j tells us, that, at the time when 
Pompey commanded against lyithridatcs, they wQre informed, 
■^hat people went in seven days from India to the country of 
the Bactrians, and to the river Icarus, wliicli falls into the 
Oxus ; that, by this method, they were able to bring the 
merchandizes of India across the Caspian sea, and to enter 
J;liie mouth of Cyrus ; from whence it was only five days pas- 
sage to the Phasis, a river that discharges itself into the 
Eu.xine sea. There is no doubt but it was by the nations in- 
habiting these several countries, that the great empires of the 
Assyrians, Medcsj and Persians, had a communication with 
the most distant parts of the cast and west 

An entire stop is now put to this communication. All 
these countries have been laid waste by the Tni'tars,S|j and 
are still infested by this destructive nation. Tlic Oxus no 
longer runs into the Caspian sea ; the Tartars, for some 
private reasons, have changed its course, and it now loses itself 
in the barren sands.** 

The Jaxartes, which was formerly a barrier between the 
polite and barbarous nations, has had its course turned in the 
same manner by the Tartars, and it no longer .empties Itself 
into the sea.'f”f- 


* Pliny, lib. 6. cap. 16. and Strabo, lib. 11. 
t Strabo, lib. 11. J Slrabo, lib. 11. 

§ The authority of Patroclus is of great weight, as appears from a 
passage in Strabo, lib. 2. 

II Pliny, lib. 6. cap. 17. Sec also Strabo, hb. 1 1. upon llre-passage 
by which the merchandizes were conveyed from tlie Phasis to the 
Cyrus. • * . ^ 

IT There must have been very great changes in that country since tlic 
time of Ptolemy, who gives us an account of .so many rivers, that empty 
“ themsefeies into the east side’of the Casiii.an sea. ijn the Czar’s chart 
we find only the river of Astrabat; in that of M. E.fthalsi there is 
none at all. 

See Jenkinson'i account of tliis, in the Coi/ccium of Vtn/nges io Ihe 
North. Vol. iv. j • 

ft I am ii^it to think, that fronuthcncc the hike Aial rvai’ formed. 
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Seleticui Nicator formed the project of joining the Euxiiie 
to the Caspian sea.* This project, which would have greatly 
facilitated the commerce of those days, vanished at hisdeath.-j- 
We are not certain it could have been executed in the isthmus 
which separates the two ,seas. This country is at present 
very little known, it is depopulated, .and full of forests ; how- 
ever, water is not wanting, for an infinite number of rivers 
rolj, into it from Mount Caucasus ; but as this mountain 
forms the north of the isthmus, and extends like two arms ;J; 
towards the south, it would have been a grand ohstaede to such 
an' enterprise, especially in those times, when they had not 
the art of m?king sluices. ,. 

It may be imagined that Seleucus would have joined the 
two seas in the very place where Peter I. has since joined 
them ; that is, in that neck of land where the Tanais ap- 
proaches the Volga ; but the north of the Caspian sea was 
not then discovered. 

While the empires of Asia enjoyed the commerce of luxury, 
the Tyrians had the commerce of economy, which they ex- 
tended throughout the world. Bochard has employed the first 
book of his Canaan, in enumerating all the colonies which 
they sent into ail the countries bordering upon the sea ; they 
passed the pillars of Hercules, and made establishments on 
the coasts of the ocean. § 

In those times their pilots were obliged to follow the coasts, 
which were, if I may so express myself, their compass. 
Voyages were long, and painful. The laborious voyage of 
Ulysses has been the fruitful subject of the finest poem in the 
world, next to that which alone has the preference. 

The little knowledge which the greatest part of the world 
had of those who were far distant from them, favoured the 
nations engaged in the economical commerce. They ma- 
naged trade with as much obscurity as they pleased : they 
had all the advantages which the most intelGgent nations 
could take over the most ignorant. 

The Egyptians, a people who by their religion and their 
manners were averse to all communication with strangers, had 
scarcely at that time any foreign trade. They enjoyed a 
fruitful soil and great plenty. Their country was the Japan 
of those tlmo.s ; it possessed every thing within itself. 

So little jealous were these people of commerce, fhat they 
left that of the Red Sea t,o all the petty nations that had any 

i 

’■ Claudius C®sar, in Phn. lib. 6. cap. 11. 

+ lie was slain by Ptolemy Ceiaunus. 

I .Sec Stidbo, bb. 11. 

«( Tlicy 'punderl Tartessus, and made a scUlemciit at Cadiz. 
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liarbours in it. Here they sufTcred the Iduincans, the 
Syrians, and the Jews,, to have Heets. Solomon emplo/cd in 
this navigation tlic Tyrians, who knew those seas.* 

Josephus'f says, that his nation being entirely employed in 
agriculture, knew little of navigation : the Jews, therefore, 
traded only occasionally jp the Bed Sea. They took fPora the 
Idunyans Eloth and Eziongeber, from whom they received 
this commerce ; they lost these two cities, and with them lost 
this commerce. 

It was? not .so with the Phoenicians ; theii? was not a com- 
merce of luxury no? was jheir trade ov^ng to conquest : 
their frugality, their abilities, ^^their industry, thejr perils, and 
■'the* hardships they suft'ered, rendered them necessary to all 
the nations of the world. 

oBefbre Ale.xander, the pcojrle bordering on tlie Red Sea 
traded only in this sea, and in that of Africa. The astonish- 
j»ent vvhich filled the globe at the discovery of the Indian 
Sea, under that conqueror, is of this a sufficient proof. I have 
observed, I" that bullion was always carried to the Indies, and 
never any brought from thence; now the Jewish fleets, which 
brought gold and^ilver by the way of the Red Sea, returned 
from Africa, and not from the Indies.^ 

Besides^ this navigation was made on the eastern coast of 
Africa ; for the state of navigation at that time is a con- 
vincing proof, that they did not sail to a very distant sliore. 

I am not ignorant, that the fleets of Solomon and Jehosa- 
phat returned only every three years ; but I do not sec that 
the time taken up in the voyage is any proof of the greatness 
of the distance. 

Pliny and Strabo inform us, that the junks of India and 
the Red Sea were twenty days in performing a voyage, which 
a Greek or Roman vessel would accomplish in seven. || In 
this proportion, a voyage of one year, made by the fleets of 
Greece or Rome, would take very near three, when performed 
by those of Solomon. 

Two ships of unequal swiftness do not perform their voyage 
in a time proportionate to their swiftness. Slowness is fre- 
quently the cause of much greater slowness. When it be- 
comes necessary to follow the coasts, and to be incessantly in 
a different position, tvhen they must wait for a. fair wind to 

. ® 

» Kings, lib. 1. chap. 9. Chron. lib.J2, chap. 8. 

t jflrgamst Appian. | Chap. 1. of tlnzA)ook. 

§ The proportion betwixt gold and silver, as settled in Europe, may 
somstimes render it profitable to take gold instead of silver iSto the 
East Indies ; but tlie adiamage is leiy trilling. 

II See Piny, lib. 6. cap. 22, andSliabo, lib. Id. 
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get ouf, of a gnlph, and for another to proceed ; a good sailor 
takes the advantage of every favourable moment, while the 
other still continues in a difficult situation, and waits many 
days for another change. 

The slowness of the Indian vessels, which in an equal time 
could make but the third of the way of those of the Greeks 
and Romans, may be explained by what we every day see in 
our modern navigation. The Indian vessels, which were 
buPi^® with a kind of sea-rushes, drew less water than those 
of Greece and Rome, which were of wood, and jot, ned with 
irqn. *' ^ u , 

We may compare these Indian vessels to those at present 
made use of in ports of little depth of water. Such arc those 
of Venice, and even of all Italy in general,* of the Baltic, and 
of the province of Holland.f Their ships, which ought to „be 
able to go in and out of port, arc built round and broad at the 
bottom ; while those of other nations, who have good ha’"- 
bours, arc formed to sink deep into the water. This me- 
chanism renders these last-mentioned vessels able to sail much 
nearer to the ttind ; while the first can hardly sail, c.xcept the 
wind be nearly in the poop. A ship thnf sinks deep into 
the water, sails towards the same side with almost every wind ; 
this proceeds from the resistance which the vessel, whilst 
driven by the wind, meets with from the water, from wdiich 
it receives a strong support; and from the length of the 
vessel which presents its side to the wind, while, from the form 
of the helm, the prow is turned to the point proposed ; so that 
she can sail very near to the wind, or, in otiicr words, very 
near the point from whence the wind blows. But when the 
hull is round and broad at the bottom, and consequently draws 
little water, it no longer finds this ste.ady support ; the wind 
drives the vessel, which is incapable of resistance, and can run 
then but with a small variation from the point opposite to the 
wind. From whence it follows, that broad-bottomed vessels 
' are longer in performing voyages. 

1. They lose much time in waiting for the wind, especially 
if they are obliged frequently to change their course. 2. They 
sail much slower, because not having a proper support from a 
depth of water, they cannot carry so much sail. If this be the 
case at a nmp wlieh tlie arts are every wdiere known, at a time 
when art corrects the defects of nature, and eveis, of art itself ; 
if at this time, I say, we find this difference, how great^^raust 
that have beiri.'in the navigation of the ancients ? 

lUcy.ut innatly diallovv ; but .Sicily lias excellent polls. 

t 1 '-av till pioMMM ol lloll.iiicl , loi the poll'- o I Zealand die deep 
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I cannot yet leave this subject. The Indian vessels .were 
small, and those of the tirecks and Jlomans, if exc 6 pt 
their machines built for ostentation, much less than ours. 
Now, the smaller the vessel, the greater danger it encounters 
from foul weather. A tempest thal ivould swallow up a small 
vessel, would only make 5 large one roll. The mortf one 
body isjsurpasscd by another in bigness, the more its surface 
is relatively small. From whence it follows, that in a small 
ship, there is a less proportion, that is, a greater difference 
as to the ikurface of the vessel, and the wcjght or lading 
she can carry, than «• l^-rge^ one. We dnow that it is 
a pretty general practice, to r^akc the weight of the lading 
c^uaL to that of half the water the vessel is able to con- 
tain. Suppose a vessel will contain eight hundred tons, her 
ladyig then must be four hundred ; and that of a vessel, 
which would hold but four hundred tons of water, would be 
tw» hundred tons. Thus the largeness of the first ship will 
be to the weight she carries, as 8 to 4 ; and that of the second 
as 4 to 2. Let us suppose then, that the surface of the greater 
is to the surface of the smaller, as 8 . to 6 : the surface of this 
will be to her weight as 6 to 2 ,* while the surface of the 
former will be to her weight only, as 8 to 4. Therefore as 
the winds and waves act only upon the surface, the large 
vessel will, by her weight, resist their impetuosity much more 
than the small. 


CHAT. VII. 

Of the Commerce of the Greeks. 

THE first Greeks were all pirates. Minos, who enjoyed 
the empire of the sea, was only more successful, perhaps, 
than others in piracy ; for his maritime dominion extended 
no farther than round his own isle. But when the Greeks 
became a great people, the Athenians obtained the real do- 
minion of the sea ; because this trading and victorious nation 
gave laws to the mos* potent monarch oP that tjnu; and 
humbled the rjjaritime powers of Syria^ of the isle of Cyprus, 
and Phoeiflcia. 

Ob 

• — 

^ That !<;, to compare magnitiules of the same kind, the action or 
pressure of the fluid upon llie ship, «jll iie to ihe resistance of» the 
same ship as, Ixc. 

+ The kinj; Peisia. 
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Bv.t this Athenian lordship of the sea deserves to Ire more 
patticularly mentioned. “ Athens,” says Xenophon,* “ rules 
me sea ; hut as the country of Attica is Joined to the continent, 
it is ravaged hy enemies while the Athenians are engaged in 
distant expeditions. Thehr leaders suffer their lands to be 
destroyed ,• and secure their wealth, by sending it to some 
island. The populace, who are not possessed of lands Jiave no 
uneasiness. But if the Athenians inhabited an island, and, be- 
sWt this, enjoyed the empire of the sea, they would, so long as 
they were possessed of these advantages, be able to aniloy others ; 
and at the samd time to be out (f all dingec' of being annoyed.” 
One would imagine, that Xpnophon was speaking of Eng- 
land. 

The Athenians, a people whose heads were filled with am- 
bitious projects ; the Athenians who augmented their jealousy 
instead of increasing their influence ; who were more atten- 
tive to e.xtend their maritime empire than to enjoy it ; wl ase 
political government was such, that the common people dis- 
tributed the public revenues amongst themselves, while the 
rich were in a state of oppression ; the Athenians, I say, did 
not carry on so extensive a commerce as .might be exjrected 
from the produce of their mines, from the multitude of their 
slaves, from the number of their seamen, from thvbir influence 
over the cities of Greece, and, above all, from the excellent in- 
stitutions of Solon. Their trade was almost wholly confined 
to Greece, and to the Eu.xine sea; from whence they drew 
their subsistence. 

Corinth was admirably situated ; it separated two seas, and 
opened and shut the Peloponnesus : it was the key of Greece, 
and a city of the greatest importance, at a time when the peo- 
ple of Greece were a world, and the cities of Greece, natiorrs. 
Its trade was more extensive than that of Athens, having a 
jrort to receive the merchandizes of Asia; and another those 
of Italy : for the great difficulties which attended the doubling 
cape Malea, where the meeting of opposite winds causes 
shipwrecks,')' induced every one to go to Corinth, and they 
could even convey their vessels over land from one sea to the 
other. Never was there a city, in which the works of art were 
carried to so high a degree of perfection. But here religion 
finished’fhe corruption, which their oj[lulence began. They 
erected a temple to Venus, in which, more than a, thousand 
courtesans were consecrated to that deity ; firom this sr'minary 
came the g’-?7a\;est part of those celebrated beauties, whose his- 
tory Athenreus has presumed to commit to writing. 

On tiic Athenian Itcpubh*'. 

t See Ctrabo, lib, 8. 
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It seems, that in Homer’s time the opulence of Greec£*cen- 
tered in Rhodes, Corinth, and Ovchomenus : “ Jupitef-” 
he says, “ loved the Rhodians, and made thon a very wealthy 
nation.”^ On Corinth he bestows the epithet of rich.*!* In 
like manner, when he speaks of Cities that have plenty of 
gold, he mentions Orchomjnus, towliich he joins Thelfes in 
Egypt.* Rfiodes and Corinth preserved their power; but 
Orchomenus lost hers. The situation of Orchomenus in 
the neigh'hourhood of the Hellespont, the Propontis, and ftie 
Euxine se;?, makes us naturally imagine, thaj; she was in- 
debted for her opultnce^o a trq^e along that 'Jnarltlme coast, 
which had given rise to the fablg of the golden fleece : and, 
iildeed, the name of Minyeios has been given to Orchomenus, 
as well as to the Argonauts.;!: But these seas becoming af- 
tcrikards more frequented, the Greeks planted along the coasts 
a greater number of colonics, which traded with the barbarous 
njlions, and at the same time preserved an intercourse with 
their mother country : in consequence of this, Orchomenus 
began to decline, till at length it was lost in the crowd of the 
other cities of Greece. 

Before Idomer’s iirac, the Greeks had scarce any trade but 
among themselves, and with a few barbarous nations ; in pro- 
portion hoit^ver as they formed new colonies, they extended 
their dominion. Greece was a large peninsula, the capes of 
which seemed to have kept off the seas, while its gulfs opened 
on all sides to receive them. If wo cast an eye on Greece, 
wc shall find, in a pretty compact country, a considerable ex- 
tent of sca-coast. Her innumerable colonies formed an im- 
mense circle round her ; and there she beheld, in some mea- 
sure, the whole civilized world. Did she penetrate into Sicily 
;iud Italy ? she formed new nations. Did she navigate to- 
wards the sea of Pontus, the coast of Asia Minor, or that of 
Africa ? she acted in the same manner. Her cities increased 
in prosperity, in proportion as they happened to have new 
people in their neighbourhood. And what was extremely 
beautiful, she was surrounded on every side with a prodigious 
number of islands, drawn, as it were, in a line of circumvalla- 
tion. 

What a source of prosperity must Greece have found in 
those games, with which she entertained, in some uieasure, the 
whole glcjiie ; in those temples, to whi^h all the kings of the 
earth sajit their offerings ; rin those festivals, at which such a 
concoutse of people used to assemble from all piif^s?; in those 

Iliad, lib. 2. f Ibid 

j Stiabo, lib. 0. p, 014. 
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oracles, to which the attention of all mankind was directed ; 
aitd, in sliort, in that exquisite taste for the polite arts, which 
she carried to such a height, that to expect ever to surpass 
her, would be only bctiaying our ignoiancc. 


CHAP. VIII. 

, Of Alexander. Ilh Conquest. 

FOUR great events happened in the rci^^u of Alexandci, 
which entirely changed the face of commeice : the taking of 
Ty re, the conquest of Egypt, that likewise of the Indies, 
and the discovery of the sea which lies south of that country. 

The empire of Persia c.xtcndcd to the Indus. Darius, 
long before Alexander, had scut some vessels, which salhd 
down this river, and passed even into the Red Sca.i How 
then were the Greeks tlic fiist who traded to the Indies by 
the South Had not th’e Persi.aiis done this before ? Did 
they make no advantage of seas which we^c so near them ; of 
the very seas that washed their coasts.? Alexander, it is tine, 
conquered the Indies; but was it neccss.aiy for him to con- 
quer a country, in older to tiadc with it.? This is what I 
shall now examine. 

Ariaiia,! which extended from the Persian Gulf as far as 
the Indus, and from the South sea to the mountains of Paio- 
pamisus, depended, indeed, in some mcasuic, on the empire of 
Persia: but in the southern part it was banen, scorched, 
rude, and uncultivated. Tradition relates, § that the armies 
of Semiramis and Cyrus perished in these desalts ; and 
Alexander, who caused his fleet to follow him, could not avoid 
losing in this place a great pait of his army. The Persians 
left the whole coast to the Ichthyophagi,|| the Oritie, and 
other barbarous nations. Besides, the Persians were no great 
sailors,^ and their vciy leligion debarred them from enter- 
taining any such notion as that of a maritime commerce. 
The voyage undertaken by Darius’s direction upon the Indus, 
and. tV-J^ndian S''a, proceeded rather ftom the capriciousiiess 

Strabo, hb 15. t Hei odotus m itlelpcmene. 

J Strabo, hb. 15. § Strabo, lib. 15. « >• 

II Phny, cap. 23. Sti.ibo, lib. 15. » 

IT Tliey sailed not upon the in ers, lest they should defile the elc- 
melits. Hyde's Hc/igion of the Pusims Even to this day they have 
no iiiaiitiine roiumeicc iliOjC who take to tin. sea, arc tieated by 
them as Atheist'- 
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of a prince vainly ambitious of showing his power, than ftom 
any settled regular project. It was attended with no conse- 
quence, either to the advantage of commerce or of navigation. 
They emerged from their ignoraime, only to plunge into 
it again. j 

Besides, i^ was a rcccivill opinion’^ before the espedilion 
of Alc.N;»nder, that the southern parts of India were un- 
inh.abitabl^.j' This proceeded from a tradition that SenT.'^ 
ramisj; hafyniought back from thcncc only twenty men, and 
Cyrus but seven. ,• 

Ale.Kandfr cntcred'’by ^e north. His design was, to march' 
towards the cast ; but h.aving found a part of the so.uth full of 
grJat ftations, cities, and rivers, he attempted to conquer it, 
and succeeded. 

Lie then formed the design of uniting the Indies to the 
western nations by a maritime commerce, as he had already 
uniftd them by the colonies he had established by land. 

He ordered a fleet to be built on the Hydaspes, then fell 
down that river, entered the Indu.s, and sailed even to its 
mouth. He left his army and his fleet at Patala, went him- 
self with a few vessels to view the sea, and marked the places 
where he would have ports to be opened, and arsenals erected. 
Upon his refurn from Patala he separated the fleet, and took 
the route by land, for the mutual support of fleet and army. 
The fleet followed the coast from the Indus along the banks 
of the country of the Orit®, of the Ichthyophagi, of Carmania 
and Persia. He caused wells to be dug, built cities, and 
would not suffer the Ichthyophagi to live on fish,§ being de- 
sirous of having the borders of the sea inhabited by civilized 
nations. Nearchvis, and One.secritus, wrote a journal of this 
voyage, which was performed in ten months. They arrived 
at Susa, where they found Alc.^ander, who gave an entertain- 
ment to his whole army. 

This prince had founded Alexandria, with a view of securing 

* Strabo, Ub. 1.5. 

t Herodotus (in Melpomene) says, that Darius conquered the 
Indies ; tins must be understood only to mean Ariana ; and even this 
was only an ideal conquest. 

t Strabo, lib. 15. > - i 

§ This cannot be undersSbod of all the Ichthyophagi, who inhabited 
a coast of ten tho^j^and furlongs in e.’ctent. ilow was it possible for 
Alexander ft have maintained tjiem ? How could he command their 
suhmissioS? Tins can be only understood of some ppvtici^lar tribes. 
Nearcims* in his book, Ke.ruin Lidicarwii, says, tliat at th^ extremity of 
this coast, on the side of Persia, he had found some people, who wgre 
less Ichthyophagi than the others. I should think that Alexander’s 
prohibition related to these people, or ta some othei* tribe, slill more 
bordei 111 .; on I’.'dMa. >' 
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liis conquest of Egypt ; this was a key to open it, in the very 
plSce where the kings his predecessors had a key to shut it 
and he had not the least thought of a commerce, of which 
the discovery of the Indian sea could alone give him the idea. 

It even seems, that after this discovery, he had no new 
design, in regard to Alexandria. iJIe had, indeed, a general 
scheme of opening a trade between the East Indies ,and the 
western parts of his empire ; but as for the project of con- 
ducting this commerce through Egypt, his knowledge was too 
imperfect to bp able to form any such design. It'is true, he 
had seen the Ihdus, he had peen the Ni^e, but he knew no- 
thing of the Arabian seas bet,ween the two rivers. Scarce was 
he returned from India, when he fitted out new fleets, and 
navigated on the Euleus,-!" the Tigris, the Euphrates, and the 
ocean ; he removed the cataracts, with which the Pers’.ans 
had encumbered those rivers ; and he discovered that the 
Persian Gulf was a branch of the main sea. But, as he vent 
to view this sea,j: in the same manner as he had done in 
regard to that of India ; as he caused a port to be opened for 
a thousand ships, and arsenals to be erected at Babylon ; as 
he sent five hundred talents into Phcepjcia, and Syria, to 
draw mariners Into this service, whom he intended to distribute 
in the colonies along the coast ; in fine, as he caused immense 
works to be erected on the Euphrates, and the other rivers ol’ 
Assyria, there could be no doubt but he designed to carry on 
the commerce of India, by the way of Babylon, and the 
Persic Gulf. 

There are some who pretend, that Alexander wanted to 
subdue Arabia, § and had formed a design, to make it the seat 
of his empire ; but how could he have pitched upon a place, 
with which he was entirely unacquainted ! || Besides, of all coun- 
tries, this would have been the most inconvenient to him ; for 
it would have separated him from the rest of his empire. The 
Caliphs, who made distant conquests, soon withdrew from 
Arabia, to reside elsewhere. 


* Alexandria was founded on a flat shore, called Khacotis, where, in 
ancient times, the kings had kept a garrison, to prevent all strangers, 
and more particularly the Greeks, from entering the country. Flirty, 
iii-.. to. Strabo, lib. iB. 

-f Arrian, de expedit. Alexandri, lib. 7. '' 
t Arrian, de expedit. Alexandri, lib. 7. a. 

§ Strabo, lib. 6. towards the end. ^ 

II Seeing.^B.nvylon overflowed, he looked upon the neig)ibouring 
country of Arabia agan island. Aiistob, in Strabo, lib. 16, 
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CHAP. IX. 

9 

Of the Commerce of the 'Greciati Icings after the DeatJt of 
Alexander. 

AT tMtime when Alexander made the conquest of Egypt, 
they had out a very imperfect idea of the Re^.Sea, and none 
at all of the ocean,® ivhtch joining to this sea, on one sidb 
washes the coast of Africa, and J)n the other, that^sf Arabia ; 
n^yj^they thought it impossible to sail round the peninsula 
of Arabia. They who attempted it on each side, had relin- 
quished their design. “ How is it possible,” said they,* “ to 
navigate to tliesouthern coast of Arabia, when Cambyses'sarmy, 
wjlich traversed it on the north side, almost entirely perished ; 
and the forces which Ptolemy, the son of Lagus, sent to the 
assistance of Seleucus Nicator at Babylon, underwent incre- 
dible hardships, and, upon account of the heats, could march 
only in the night 

The Persians were entire strangers to navigation. When 
they had subdued Egypt, they introduced the same spirit into 
that country as prevaded in Persia : hence, so great was the 
supineness of the Persians, in this respect, that the Grecian 
kings found them quite strangers, not only to the commerce 
of the Tyrians, Idumeans, and the Jews, on the ocean, but 
even to the navigation of the Red Sea. I am apt to think, that 
the destruction of the first Tyre by Nebuchadnezzar, togetheif 
with the subversion of several petty nations and towns, bor-* 
dering on the Red sea, had obliterated all their former knowl 
ledge of commerce. 

Egypt, at the time of the Persian monarchy, did not front 
the Red Sea ; it contained only that long narrow neck of 
land which the Nile covers with its inundations, and is en- 
closed on both sides by .a. chain of moiintains.i' They were, 
therefore, under the necessity of making a second discovery of 
the ocean and the Red Sea ; and this discovery engaged the 
curiosity of the Grecian monarchs. , _ . ; 

They ascended the ?'lile, and hunted after elephants in the 
countries •situd?ed between that river and the sea; by this 
2»rogres.hon they traced thd sea-coast,; and as tlje discoveries 
were nfade by the Greeks, the names are all GreC.an, and the 
temples are consecrated to Greek divinities. | , 

Smbo, lib 10 Ibid, 


Sefr the book;, Rerum IndiomuiTi^^ 
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Tfte Grcek-s scttlcil in Egypt were able to command a most 
extensive commerce ; they were masters of all the harbours on 
the Red Sea ; Tyre, the rival of every trading nation, was no 
more ; they were not constrained by the ancient superstitions 
of the country in short, fegypt was become the center of the 
worlcf. ^ 

The kings of Syria left the commerce of the south '>o those 
0^ gypt, and attached themselves only to the northern trade, 
which was carried on by means of the Oxus and th t' Caspian 
sea. They th^n imagined, that this sea was phrt of the 
ribrthern ocean ; and Alexander, t soinc time before his death 
had fitted out a fleet, J in ordo-'- to discover whether it commu- 
nicated with the ocean by the Euxine sea, or some -othdr 
eastern sea towards India. After him, Seleucus and Antio- 
chus applied themselves to make discoveries in it, with a par- 
ticular attention ; and with this view they scoured it with 
their fleets.^ That part which Seleucus surveyed, was caKed 
the Seleucidian sea ; that which Antiochus discovered, re- 
ceived the name of the sea of Antiochus. Attentive to the 
projects they might have formed on that side, they neglected 
4;hc seas on the south ; whether it was, that the Ptolemies, by 
means of their fleets on the Red Sea, were already become the 
masters of It ; or that they discovered an invinciSle aversion 
in the Persians against engaging in maritime affairs. The 
southern coasts of Persia supplied them with no seamen ; 
there had heen none in those parts, except towards the latter 
end of Alexanders reign. But the Egyptian kings, being 
masters of the isle of Cyprus, of Phoenicia, and of a great 
number of towns on the coast of Asia Minor, were possessed 
of all sorts of convcniencies for undertaking maritime expedi- 
tions. They had no occasion to force, they had only to follow 
the genius and hent of their subjects. 

I am surprised, I confess, at the obstinacy with which the 
ancients believed that the Caspian sea was a part of the ocean. 
The expeditions of Alexander, of the kings of Syria, of the 
I’arthians, and the Romans, could not make them change 
their sentiments ; notwithstanding these nations described the 
Caspian sea with a ivonderful exactness : but men are gene- 
lajiy tPii!.c.ious of their errors. When only the south of this 
sea was knoVm, it was at first taken for' the ocean ; in propor- 
tion as they advanced along the banks of the 'northfm coast, 
instead of ^im.'igining it a, great lake, they still believed it to 

* . These gave them an aversion to strangers. 

f Pliny, lih. 2. cap. 67. and lib. 6. cap. 9. and 12. and Strabo, lib. 

1 1. Anian. do expedit. Alexanlri, lib. 3. p. 74. and hb. 5. p. 104. 

I .'\uui.i, (h- expedit, Alexandri, lib. 7. § Pliny, 'ib. 2, cap. 64. 
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be the ocean, that lierc made a sort of a bay : surveying the 
coast their discoveries ‘ never went eastward beyond the 
Jaxartes ; nor westward, farther than the extremity of 
Albania. The sea towards the^, north was shallow, and of 
course very unfit for navigation.* oHence it was thaj they 
always lool^d upon this as the ocean. 

Th8 land army of Alexander had been on the east only as far 
as the P,ypanis, which is the last of those rivers that fallinto 
the Indu.^; thus the first trade which the Greeks carried on to 
the Indies was confined to a very small parbbf the country. 
Seleucus Nicator “lienetrated ns far as the Ganges, and 
thereby discovered the sea into* which this river falls, that is 
ft) say, the bay of Bengal. f The moderns discover countries 
by voyages at sea ; the ancients discovered seas by conquests 
at iand. 

Strabo,! notwithstanding the testimony of Apollodorus, 
sgftns to doubt whether the Grecian kings of Bactria pro- 
ceeded farther than Seleucus and Alexander.§ Were it even 
true, that they went no farther to the east than Seleucus, yet 
they went farther towards the south ; they discovered Siger, 
and the ports on tke coast of Malabar, which gave rise to the 
navigation I am going to mention. || 

Plinjr informs us, that the navigation of the Indies was 
successively carried on by three different ways.^ At first they 
sailed from the cape of Siagre, to the island of Patalena, which 
is at the mouth of the Indus. This we find was the course 
that Alexander’s fleet steered to the Indies. They 
took afterwards a shorter and more certain course, by sailing 
from the same cape or promontory to Siger :** this can be no 
other but the kingdom of Siger mentioned by Strabo,‘f'‘f' and ’ 
discovered by the Grecian kings of Bactria. Pliny, by saying 
that this way was shorter than the other, can mean only that 
the voyage was made in less time : for, as Siger was discovered 
by the kings of Bactria, it must have been farther than the 
Indus : by this passage they must therefore have avoided the 
winding of certain coasts, and taken advantage of particular 
winds. The merchants at last took a third way ; they sailed 
to Canes, or Ocelis, ports situated at the entrance of the Red 
Sea ; from whence by tj west wind they amived at Jfxaiikj; 

* See the<!zar’?Chart. t Pliny, lib. 6. cap. 17." 

i Lib. ?5. 

§ ApoMonius Admmatinus in Slraho, lib. 2. 

II The Macedonians of Bactria, India, and Ariana, having separa^d 
themselves from Syria, formed a great state. 

IT Lib. 6. cap. 23. P^ny, lib. 6. cap. 23. 

ft Lib. 11. Sigertidis regnum. 

VOI.. II. 


c 
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the ^rst staple town of the Indies, and from thence to the 
other ports. Here we see, that instead of sailing to the mouth 
of the Bed Sea as far as Siagre, by coasting Arabia Felix to 
the north east, they steered^ directly from west to east, from 
one side to the other, ^y means of the monsoons, whose 
regular course they discovered byPsailingin these latitudes. 
The ancients never lost sight of the coasts, but whe« they 
tooj;, advantage of these and the trade winds, which were to 
them a kind of compass."^ 

Pliny t that they set sail for the Indies in the middle 
of summer and retuined towards the 6nd (jf December, or in 
the beginning of January. iThis is entirely conformable to 
our naval joui nals. In that part of the Indian sea, which ks 
between the Peninsula of Africa, and that on this side the 
Ganges, there are two monsoons ; the first, during which .the 
winds blow from west to east, begins in the month of August 
or September ; and the second, during which the wind isMfi 
the cast, begins in January. Thus we set sail from Afi-ica 
for jMalabar, at the season of the year that Ptolemy’s fleet 
used to put to sea from thence ; and we return too at the same 
time as they. ,, 

Alexander’s fleet was seven months in sailing from Patala 
to Susa. It set out in the month of July, that isfat a season 
when no ship dare now put to sea to return from the Indies. 
Between these two monsoons there is an interval of time, 
during which the winds vary ; wEen a north wind, meeting 
with the common winds, raises, especially near the coasts, the 
most terrible tempests. These continue during the months of 
June, July, and August. Alexander’s fleet, therefore, setting 
sail from Patala in the month of July, must have been ex- 
posed to many storms, and the v'oyage must have been long, 
because they sailed against the monsoon. 

Pliny says, that they set out for the Indies at the end 
of summer ; thus they spent the time proper for taking ad- 
vantage of the monsoon, in their passage from Alexandria to 
the Red Sea. 

Observe here, I pray, how navigation has, by little and little, 
arrived at perfection. Darius’s fleet was two years and a half 
-ir clown the Indus, and going to the Red Sea.;): After- 

wards the ‘fleet of Alexander,§ descending the Indus, arrived 
at Susa, in ten months, having sailed three mo^hs oi^the Indus. 

c 

vv r O O 

The mo'iisoons blow part of the year from one quarter,© and patt 
frojn another j the trade winds blow the whole year round from die 
same quarter. 

t Lib. 6. cap# 23. ^ t Herodotus in Melpomene. 

§ rh.'Vjlib. 6. cap. 23. 
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and seven on the Indian sea ; at last, the passage from* the 
coast of Malabar to the Bed Sea was made in forty days.“^ 

Strabo, who accounts for their ignorance of the countries 
between the Hypanis and the Ganges, says, there ■\\cre very 
few of those who sailed f^om Egyp^j to the Indies, thaj ever 
proceeded sg far as the Ganges. Their fleets, in fact, never 
went thither ; they sailed with the western monsoons from the 
mouth p/ the Red Sea to the coast of Malabar. They siast 
anchor iri^he ports along that coast, and never attempted to 
get round the peninsula on this side the Gar.^es by cape Cp- 
inorin and the coasf of Coromaftdel. The plan of navigation 
laid down by the kings of Egypt and the Ronrdns was, to 
s*et oht and return the same year.J 

Thus it is demonstrable, that the commerce of the Greeks 
and Romans to the Indies was much less evtensive than ours. 
We know immense countries, which to them were entirely 
rylknown; we traffic with all the Indian nations ; we even 
manage their trade, and in our bottoms carry on their com- 
merce. 

But this commerce of the ancients was carried on with far 
greater facility thaA ours. And if the moderns were to trade 
only to th(? coast of Guzarat and Malabar, and, without seek- 
ing for the southern isles, were satisfied with what these 
islanders brought them, they tvould certainly prefer the way 
of Egypt to that of the Cape of Good Hope. Strabo informs 
us, that they traded thus with the people of Taprobane.§ 


CHAP. X. 

Of the Circuit of Africa. 

WE find from history, that before the discovery of the 
mariner’s compass, four attempts were made to sail round the 
coast of Africa. The Phoenicians sent by Necho|| and 
Eudoxus, ^ flying from the wrath of Ptolemy Lathyrus, set 
out from the Red Sga, and succeeded. ' Sataspes ' * senlC 
by Xerxes, and Hanno by the Carthaginians, set out from 
the Pillar* of Hercules, and failed in the attempt. 

* Pliny, lib. 6. cap. t23. t ^5. 

J Pliny, lib. 6. cap. 23. § Lib. 15. 

II He was desirous of conquering it. Herodotus, hb. 4. 

If Pliny, lib. 2. cap. 67. Pomponius Mela, lib. 3. Sap. 9. 

** Herodotu* in Melpomene. ■* 

c a 
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'J'He capital point in surrounding Africa was, to discover and 
double the Cape of Good Hope. Those who set out from the 
Red Sea, found this cape nearer by half, than it would have 
been in setting out from the Meclitenanean. The shore 
from the Red Sea is not^so shallow, as that from the cape to 
Hercules’s Pillars.* The discoverjl-- of the cape by Hercules’s 
Pillars was owing to the invention of the compass, whkh per- 
mitted them to leave the coast of Africa, and to launch out 
into the vast ocean, in order to sail towards the islsjhd of St. 
Plelcna, or towi^vds the coast of Brazil.f It was, therefore, very 
;[ft)sssiblc for them to sail from»the R6d Sen into the Mediter- 
ranean, but not to set out fromr.the Mediterranean to return by 
the Red Sea. ' 

Thus, without making this grand circuit, after which they 
could hardly ever hope to return, it was most natural to trade 
to the east of Africa by the Red Sea, and to the western coast 
by Hercules’s Pillars. 

The Grecian kings of Egypt, discovered at first, in the 
Red Sea, that part of the coast of Africa, which extends from 
the bottom of the gulf, where stands the town of Heroum, as 
far as Lira, that is, to the streight, now known by the name 
of Babelmandel. From thence to the promontory of Aro- 
matia, situate at the entrance of the Red Sea,i tbfe coast had 
never been surveyed by navigators : and this is evident from 
what Artemidorus tells us,§ that they were acquainted with 
the places on that coast, but knew not their distances ; the 
reason of which is, they successively gained a knowledge 
of those ports by land, without sailing from one to the 
other. 

Beyond this promontory, at which the coast along the ocean 
commenced, they knew nothing, as we learn from Eratos- 
thenes and Artemidorus. 11 

Such was the knowledge they had of the coasts of Africa in 
Strabo’s time, that is, in the reign of Augustus. But after 


“ Add to this what I shall say in chap. 11, of this book, on the na- 
vigation of Hanno. 

t In the months of October, November, December, and January, tbe 
vyind in the Atlantic ocean is found to blow north-east ; our ships 
therefore eitiier cross the line, and to avoid lae wind which is there ge- 
nerally at east, they direct their course to the south : or else they enter 
into the torrid zone, in those places where the windiS“at west. 

t The sea in, which we gv’e this name was called by the anfeients tl.e 
gulf of Arabia ; the name of Red Sea they gave to that part of tke.ocean, 
which borders on this Gulf. 

§ Strabo, lib. IB. 

II Ibid. Artemidorus settled the borders of the known coast at the 
pl.ice c.iJed Austricornii; and Eratosthenes, Cinnamoipiferam. 
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that prince’s decease, the Homans found out the tvo *c.'ipcs 
Raptum and Prassum, of which Strabo makes no mention, 
because they had not been as yet discovered. It is plain, that 
both those names are of Roman ordinal. 

Ptolemy the geographea flourishet]. under Adrian and An- 
toninus Piu^ ; and the aumor of the Periplus of the Red Sea, 
whoevef he was, lived a little after. Yet the former limits 
know'n Africa to cape Prassum,’^ rvhich is in about the l^th 
degree of ^'^outh latitude ; while the author of the Feriplus’l' 
confines it to cape Raptum, which is nearly iyi the tenth de- 
gree of the same latitude. In»all likelihood the latter toot 
his limit from a place then frequented, and Ptolemy his from 
a* place with which there was no longer any communication. 

What confirms me in this notion is, that the people about 
cape Prassum were Anthropophagi Ptolemy takes notice § 
of a great number of places betrveen the port or emporium 
i^wmatum and cape Raptum, but leaves an entire blank 
between capes Raptum and Prassum. The great profits 
of the East India trade must have occasioned a neglect of that 
of Africa. In fine, the Romans never had any settled navi- 
gation ; they had discovered these several ports by land expe- 
ditions, and by means of ships driven on that coast ; and, as 
at present, *we are well acquainted with the maritime parts of 
Africa, but know very little of the inland country ; the anci- 
ents, on the contrary, had a very good knowledge of the inland 
parts, but were almost strangers to the coasts. || 

I said, that the Phoenicians sent by Necho and Eudoxus 
under Ptolemy Lathryus, had made the circuit of Africa ; 
but at the time of Ptolemy the geographer, those two voyages 
must have been looked upon as fabulous, since he places,^ 
after the Sinus Magnus, which I apprehend to be the gulf of 
Slam, an unknown- country, extending from Asia to Africa, 
and terminating at cape Prassum, so that the Indian ocean 
would have been no more than a lake. The ancients who disco- 
vered the Indies towards the north, advancing eastward, placed 
this unknown country to the south. 

* Lib. 1. cap. 7. lib. 4. cap. 9. table 4. of Africa. 

f This Periplus is attributed to Arrian. 

j Ptol. lib. 4. c. 9. <* § Lib. 4. cap.^7, and^. 

II See what exact descriptions Strabo and Stolemy have given us of 
the differenWpart^f Africa. Their knowledge was owing to the seve- 
ra’j>wars, which the two most powerful natiijns in the woijd had waged 
with the people of Africa, to the alliances they had contracted, and to 
the trade they had carried on with those countries. 

11 Lib. 7. cap. 3. 
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CHAP. XI. 

Of Carthage, and J^arseilles. 

'FIIE law of nations which obtained at Carthage, :ras very 
extraordinary : all strangers, who traded to Saininia and 
Iqvvards HerculiSs’s Pillars, this haugl^ty republic sentenced to 
be drowned. Her civil politjf was cquafiy surprizing ; she 
forbid the 'aardinians to cultivate their lands, upon pain of 
death. She increased her ponrer by her riches, and afterwards 
her riches by her power. Being mistress of the coasts of 
Africa, which are washed by the ilediterranean, she extended 
herself along the ocean. Hanno, by order of the senate of 
Carthage, distributed thirty thousand Carthaginians frbr-i 
Hercules’s Pillars as far as Ceme. This place, he says, is as 
distant from Hercules’s pillars, as the latter from Carthage. 
This situation is extremely remarkable. It lets us see that 
Hanno limited his settlements to the SSth degree of north 
latitude ; that is, to two or three degrees south of tl)e Canaries. 

_ Hanno being at Cerne, undertook another voyage, with a 
view of making farther discoveries towards the south. He 
took but little notice of the continent. He followed the coast 
for twenty-six days, when he was obliged to return for want of 
provisions. The Carthaginians, it seems, made no use of 
this second enterprize. Scylax says,’*^ that the sea is not navi- 
gable beyond Cerne, because it is shallow, full of mud and sea- 
weeds and in fact, there are many of these in those latitudes.j 
The Carthaginian merchants, mentioned by Scylax might 
find obstacles, which Hanno, who had si.xty vessels of' fifty 
oars each, had surmounted. Difficulties arc at most but rela- 
tive ; besides, we ought not to confound an enterprize, in which 
bravery and resolution must be e.xerted, with things that re- 
quire no extraordinary conduct. 

The relation of Hanno’s voyage is a fine fragment of anti- 
quity. It was written by the very man that performed it. 

* See hiCFeriplus, under the article of Carthage. 

t See Herodotus, in Melpomene, on the obstactes wlfich Sataspe 
CDCounteied. t 

T See the cnarts and relations in the first volume of Voyages that 
contnbuted to the establishment of an East India company, part 1. p. 
20 . This weed covers the surface of the water in such a manner, as 
slifl ^ netceived, and ships can only pass through it with a 



Book XXL— Chap. 11. 


5J3 

His recital is not mingled with ostentation. Greatjcom- 
mandcrs write their actions with simplicity ; because they'rc- 
ceive more glory from facts than from words. 

The style is agreeable to the subject ; he deals not in the 
5nar\eiloub. j'JI lie s.iys of the cltoatc, of the soil, the bcha- 
A'iour, the manners of th(l inhabitants, correspond with‘»ts hat 
is ever^ day*seen on this coast of Africa ; one would imagine 
it the journal of a modern sailor. 

He obefjrved from his fleet, that in the day time there was 
a prodigious silence on the continent, that in the night he 
heard the sound of vario-is musical instrument^ and that fires 
might then be every where seen, some larger than others.’* 
Qur relations are conformable to this ; it has beeii discovered 
that in the day the savages retire into the forests to avoid the 
heat of the sun, that they light up great fires in the night to 
disperse the beasts of prey, and that they are passionately fond 
of music and dancing. 

* The same writer describes a volcano with all the pheeno- 
mena of Vesuvius ; and relates, that he took two hairy wo- 
men, who chose to die rather than follow the Carthaginians, 
and whose skins he carried to Carthage. This has been found 
not void of probability. 

This nasration is so much the more valuable, as it is a 
monument of Punic antiquity ; and fi-om hence alone it has 
been regarded as fabulous. For the Romans retained their 
hatred to the Carthaginians, even after they had destroyed 
them. But it was victory alone that decided whether we 
ought to say. The Punic or the Roman faith. 

Some moderns t have imbibed these prejudices. What is 
become, say they, of the cities described by Hanno, of which 
even in Pliny’s time there remained no vestiges ! But it 
would have been a wonder indeed, if any such vestiges had re- 
mained. Was it a Corinth, or Athens, that Hanno built on 
those coasts He left Carthaginian families in such places 
as were most commodious for trade, and secured them as well 
as his hurry would permit against savages and wild beasts. 
The calamities of the Carthaginians put a period to the navi- 
gation of Africa; these families must necessarily then either 
perish or become savages. Besides, were the ruins of these 
cities even still in being, who is it that would ventyre into the 
woods and marges to make the discovery We find, how- 
ever, in^SCylax and Polybius, that the Carthaginians h^ c6n- 

^ * % 

• Pliny tells us the same thing, speaking of mount Atlas NoctUm 
micar^ crebris ignihus, tibiarum cantu timpanorumque sonitu itreptre, nAri- 
Twat interdiu cerni. 

t Mr. Dodwell. See his Dissertation dn Hanno’s Periplus'. 

• * 
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sideraHe settlements on those coasts. These are the vestiges 
of rhe cities of Ilanno ; there are no other, from the same 
reason that there are no other of Carthage itself 

The Carthaginians were in the high road to wealth ; and 
had they gone so far as foitr degrees of north latitude, iind 
fifteen of longitude, thej would l^ive discovered the Gold 
coast. They would then have had a trade of m'uch greater 
importance than that which is carried on at present on that 
coast, at a time when America seems to have deg^ided the 
riches of all other countries. They would there E'ave found 
treasures, of wLich they could neverthavg been deprived by 
the Romans. 

Very surprising things have been said of the riches ol 
Spain. If we may believe Aristotle,* the Phoenicians, who 
arrived at Tartessus, found so much silver there, that their 
ships could not hold it all ; and they made of this metal their 
meanest utensils. The Carthaginians, according to Dio- 
dorus, "f" found so much gold and silver in the Pyrenean 
mountains, that they adorned the anchors of their ships with 
it. But no foundation can be built on such popular reports. 
Let us therefore examine into the facts themselves. 

We find in a fragment of Polybius, cited by Strabo, J that 
the silver mines at the source of the river Btetis; in which 
forty thousand men were employed, produced to the Romans 
twenty-five thousand drachmas a day, that is, about five mil- 
lions of livres a year, at fifty livres to the mark. The moun- 
tains that contained these mines were called the Silver Moun- 
tains which shows they were the Potosi of those times. At 
present, the mines of Hanover do not employ a fourth part of 
the workmen, and yet they yield more. But as the Romans 
had not many copper-mines, and but few of silver ; and as 
the Greeks knew none but the Attic mines, which were of 
little value, they might well be astonished at their abundance. 

In the war that broke out for the succession of Spain, a 
man called the marquis of Rhodes, of whom it was said that 
he was ruined in golden mines, and enriched in hospitals,§ 
proposed to the court of France to open the Pyrenean mines. 
He alleged the example of the Tyrians, the Carthaginians, 
and the Romans. He was permitted to search, but sought in 
‘via : he still alleged, and found nothing. 

The Carthaginians c being masters of the £nld and silver 
trade, were willing to be so of th?, lead and pewtei^ ^ These 

■*, Of Wonderful Things. Lib. 3. 

I Lib. 6. § JV/ons Argentariiis, 

II He had some share in theT management. 



Book XXI— Chap. 11. 


25 


metals were carried by land from the ports of Gaul upow the 
ocean to those of the Mediterranean. The Carthaginitfns 
were desirous of receiving them at the first hand ; they sent 
Himilco to make a settlement in the isles called Cassiterides,* 
w hich are imagined to be those of Scilly. 

These voyages from Bae tea into England have made itome 
persons ^ma^ne, that the Carthaginians knew the compass : 
but it is very certain, that they followed the coasts. There 
needs no t ther proof than Himilco’s being four months in sail- 
ing from tile mouth of the Ba;tis to England ; besides the 
famous piece of history of the^ Carthaginian^ pilot, whoy 
being followed by a Roman VMsel, ran a-ground^ that he 
might, not show her the way to England, | plainly’ intimates, 
that those vessels were very near the shore, when they fell 
in ^ith each other. 

The ancients might have performed voyages, that would 
ma^e one imagine they had the compass, though they had 
ndt. If a pilot was far from land, and during his voyage had 
such serene weather, that in the night he could always see a 
polar star, and in the day the rising and setting of the sun, it 
is certain he might regulate his course as well as we do now 
by the compass : but this must be a fortuitous case, and not a 
regular meehod of navigation. 

We see in the treaty which put an end to the first Punic 
war, that Carthage was principally attentive to preserve the 
empire of the sea, and Rome that of the land. Hanno,§ in 
his negociation with the Romans, declared that they should 
not be suffered even to wash their hands in the sea of SicUy ; 
they were not permitted to sail beyond the promontorium pul- 
chrum; they were forbid to trade in Sicily, Sardinia, and 
Africa, except at Carthage :|| an exception that lets us see 
there was no design to favour them in their trade with that 
city. 

In early times there had been very great wars between 
Carthage and Marseilles ^ on the subject of fishing. After 
the peace they entered jointly into the economical commerce. 
Marseilles at length grew jealous, especially as being equal to 
her rival in industry, she was become inferior to her in power. 
This is the motive of her great fidelity to the Romans. 
The war between the ktter and the Carthaginianst in Spain 

• 

S See Festus Avienus.* 

Strabo, lib. 3. towards the end. 

X He was rewarded by the senate of Carthage. 

§ Frenshemius’s Supplement to Livy, 2nd Decad. 

II In the parts subject to the Carthaginians, 

Justin, hb. 43. cap. 5. 
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was 9 source of riches to Marseilles, which was now become 
thtfir magazine. The ruin of Carthage and Corinth still in- 
creased the glory of Marseilles, and had it not been for the 
civil wars, in which this republic ought on no account to have’ 
engaged, she would have "been happy under the protection 
of the Homans, who had not the i£ast jealousy of her com- 
merce. „ 


* C H AT. Xll. 

The Isle of Delos. Mithridates. 

UPON the destruction of Corinth by the Romans, the 
merchants retired to Delos, an island, which from religir-us 
considerations was looked upon as a place of safety :* besides, 
it was extremely w-ell situated for the commerce of Italy and 
Asia, which, since the reduction of Africa, and the weakening 
of Greece, was grow'n more important. ^ 

From the earliest times, the Greeks, as we have already ob- 
served, sent colonies to Propontis, and to the Euxine sea; 
colonics w'hich retained their laws and liberties under the Per- 
sians. Alexander, having undertaken his expedition against 
the barbarians only, did not molest these people.*]* Neither 
does it appear that the kings of Pontus, who were masters of 
many of those colonies, ever deprived them of their own civil 
government.]: 

The power of those kings increased, as soon as they sub- 
dued those cities.§ Mithridates found himself able to hire 
troops on every side ; to repair his frequent losses ; to have a 
multitude of workmen, ships, and military machines ; to pro- 
cure himself allies ; to bribe those of the Romans, and even 
the Romans themselves ; to keep the barbarians of Asia and 

See Stiabo, lib. 10. 

■f He confiimed the liberty of the city of Araisus, an Athenian co- 
lony, which had enjoyed a popular government, even under the kings 
"rf Persia. Lucullm having taken Sinone ayd Amisus, restored them 
to their liberty, and recalled the inhabitants, who had fll‘d on board 
their ships. " 

t See what Appian writes concerning the Phanagoreans, ^the Ami- 
sians, and t'le'Synopians, in his treatise of the Mithridatic war. 

§ See Appian, in regard to the immense treasures which Mithridates 
employed in his wars, those which he had buried, those which he fre- 
quently lost by the treachery of his own people, and those which were 
found after his death. 
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Europe in hit> pay to continue the war for many years# and 
of course to discipline his troops : he found himself able 'to 
train them to aims, to instruct them in the military art of the 
Romans, -f- and to form considerable bodies out of their de- 
serters ; in a word, he found hinlself able to sustain great 
losses, and to be frequentlyldefeated, 'without being ruin^d 
neither .wouifl he have been ruined, if the voluptuous and 
barbarous king, had not destroyed, in his prosperous days, 
what had h.een done by the great prince, in times of adversity. 

Thus it ‘is, that when the Romans were arrived at their 
highest pitch ofgrar\deur, and sjemed to have nothing to ap. 
prebend but from the ambition c^f their own subjects, Mithri- 
dates once more ventured to contest the mighty point, which 
the overthrows of Philip, of Antiochus, and of Perseus, had 
alre^idy decided. Never was there a more destructive war : 
the two contending parties, being possessed of great power, 
ami receiving alternate advantages, the inhabitants of Greece 
and of Asia, fell a sacrifice in the quarrel, either as foes, or as 
friends of Mithridates. Delos was involved in the general 
fatality ; and commerce failed on every side ; which was a 
necessary consequence, the people themselves being destroyed. 

The Romans, in pursuance of a system of which I have 
spoken else%rhere,§ acting as destroyers, that they might not 
appear as conquerors, demolished Carthage and Cormth ; a 
practice, by which they would have ruined themselves had 
they not subdued the world. When the kings of Pontus be- 
came masters of the Greek colonies on the Euxine Sea, they 
took care not to destroy, what was to be the foundation of their 
own grandeur. 


CHAP. XIII. 

Of the Genius of the Romans as to Maritime Affairs. 

THE Romans laid no stress on any thing but their land 
forces, who were disciplined to stand firm, to fight on one spot, 
and there bravely to die. They could not like the^practice oi 
seamen, who ^st offer to fight, then fly, then return, con- 
stantly §vW danger, often snake use of stratagem, and seldom 
• 

* See Appian on the Mithridatic war. f Ibid. 

t He lost at one time 170,000 men, yet he soOtiTecruiled his armibs. 

§ In the Considerations on the Causes of the Rise, and Dedlenbion 
of the Roman Grandeur. * 
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of force. This was not suitable to the genius of the Greeks,* * * § 
much less to that of the Romans. 

They destined therefore to the sea only those citizens who 
were not considerable enough to have a place in their legions."]* 
Their marines were commonly freed-inen. 

A’c this time we have neither are same esteem for land 
forces, nor the same contempt for those of the sea. Tn the 
former, art is decreased in the latter, it is augmented :§ 
now things are generally esteemed in proportion to t.he degree 
of ability requisite to discharge them. 


CHAP. XIV. 

Of the Genius of the Romans with respect to Commerce. 

THE Romans were never distinguished by a jealousy for 
trade. They attacked Carthage as a rival, not as a commer- 
cial nation. They favoured trading cities that were not sub- 
ject to them. Thus they increased the pewer of Marseilles, 
by the cession of a large territory. They were vastly afraid 
of barbarians, but had not the least apprehension from a 
trading people. Their genius, their glory, their military 
education, and the very form of their government, estranged 
them from commerce. 

In the city, they were employed only about war, elections, 
factions, and law-suits ; in the country about agriculture ; 
and, as for the provinces, a severe and tyrannical government 
was incompatible with commerce. 

But their political constitution was not more opposite to 
trade, than their law of nations. The people,” says Pom- 
ponius the civilian,]] “ with whom we have neither friendship 
nor hospitalilp, nor alliance, are not onr enemies ; however, 
if any thing belonging to m falls into their hands, they are the 
proprietors of it ; freemen become their slaves ; aiid they are 
upon the same terms with respect to tts.” 

Their civil law was not less oppressive. The law of Con- 
-i^tantine,^ after having stigmatized as bastards the children 
of a mean rank, who had been married to those of a superior 

* As Plato has observed, lib. 4. of laws. 

•f Polybius lib. 5. 

I See the Considerations on the Causes of the Rise and Declension 
of tme Homan Grandeur. 

§ Ibid. . , ^ II V. ff. de Captivis. 

IT Qff* inercimoniis puhlicc Leg. 5. cod. de natural, liberis. 
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station, confounds women, who retail merchandizes, * * * § wjth 
slaves, with the mistresses of taverns, with actresses, with the 
daughters of those who keep public stews, or who had been 
condemned to fight in the amphitheatre ; this had its original 
in the ancient institutions of the Romans. 

I am not ignorant that hnen prepossessed with these two 
ideas, that commerce is of the greatest service to a state, and 
that the Romans had the best-regulated government in the 
world, have believed that these people greatly honoured and 
encouraged commerce ; but the truth is, they s^dom troubled 
their heads about it.^ » 


CHAP. XV. 

^ Of the Commerce of the Romans with the Barbarians. 

THE Romans having erected a vast empire in Europe, 
Asia, and Africa ; the weakness of the people and the tyranny 
of their laws, united all the parts of this immense bod^. The 
Roman policy was then to avoid all communication with those 
nations wh«m they had not subdued : the fear of carrying to 
them the art of conquering, made them neglect the art of en- 
riching themselves. They made laws to hinder all commerce 
with barbarians. “ Let no body,” said Valens and Gratian,* 
“ send wine, oil, or other liquors to the barbarians, though it 
be only for them to taste.” “ Let no one carry gold to them,” 
adds Gratian, Valentininn, and Theodosius ;t “ rather, if they 
have any, let our subjects deprive them of it by stratagem.” 
The exportation of iron was prohibited on pain of death. 

Domitian, a prince of great timidity, ordered the vines in 
Gaul to be pulled up from a fear, no doubt, lest their wines 
should draw thither the barbarians. Probus and Julian 
who had no such fears, gave orders for their being planted 
again. 

I am sensible, that upon the declension of the Roman em- 
pire, the barbarians obliged the Romans to establish staple 
towns, and to trade with thom.§ But even this is a proof 
that the minds of the Romans were averse toAomnjif rce. |1 

* Leg. ad»barfi®icutn cod. (fute res exportari non deheant. 

j.* Leg. ®. cod. de commerc, el ■Aercator. , j » 

j Leg.*2. quiE res exportari non debearU, and Procopius, War of the 
Fersiansi book 1 . ^ 

§ See the Chronicles of Eusebius and Cedrenus. 

II See the Considerations on the Causes^of the Rise ,and Declension 
of the Roman (grandeur. 
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CHAP. XVI. 

Oft^ie Commerce of the' Romans tjktk Arabia, and the Indies. 

THE trade to Arabia Felix, and that to the Indies, were 
the two branches, and almost the only ones of their foreign com- 
merce. The (Arabians were possessed of immense riches, which 
they found in their seas and forests ;* anil as they sold much 
and purchased little, they (kew to themselves the gold and 
silver of the Romans.* Augustus i- being well apprit.ed of 
that opulence, resolved they should be either his friends, or 
his enemies. With this view, he sent Elius Gallus horn 
Egypt into Arabia. This commander found the people in- 
dolent, peaceable, and unskilled in war. He fought battles, 
laid sieges to towns, and lost but seven of his men by the 
sword ; but the perfidy of his guides, long marches, the cli- 
mate, want of provisions, distempers, and ill-conduct, caused 
the ruin of his army. 

He was therefore, obliged to be content with trading to 
Arabia, in the same manner as other nations ; that is, with 
giving them gold and silver, in exchange for their commo- 
dities. The Europeans trade with them still in the same 
manner ; the caravans of Aleppo, and the royal vessel of Suez, 
carry thither immense sums.J 

Natuic had formed the Arabs for commerce, not for war; 
but when those quiet people came to be near neighbours to 
the Parthians and the Romans, they acted as auxiliaries to 
both nations. Elius Gallus found them a trading people ; 
Mahomet happened to find them trained to war ; he inspired 
them with enthusiasm, which led them to glory and conquest. 

The commerce of the Romans to the Indies was very con- 
siderable. Strabo § had been informed in Egypt, that they 
employed in this navigation one hundred and twenty vessels ; 
this commerce was carried on entirely with bullion. They sent 
thither annually fifty millions of sesterces. Pliny [| says, that 
- the merchandizes, brought from thence, were sold at Rome at 
cent per cent profit. He speaks, I believe, too generally ; if 
this trade had been so* vastly profitable, every kody tyould have 

,. < * r ^ 

Pliny, lib. 6. cap. 28. and Strabo, hb. 16. f Ibid. 

1 The caravans of Aleppo and Suez carry thither annually to the 
value of about two millions of livres, and as much more clandestinely ; 
the loyal vessel .of Suez carries thither also two millions. 

^ Li’ 2 p. 81. ' 11 Lib. 6. cap. 28. 



Book XXI.— Chap. 16. 


31 


been willing to engage in it, and then it would have bedi ^at 
' an end. 

It will admit of a question, whether the trade to Arabia 
and the Indies was of any advantage to the Romans ? They 
were obliged to export tlie^ bullion thither, though they had 
not, like us, the resource of America, which supplies what we 
send aw»y. *1 am persuaded, that one of the reasons of their 
increasing the value of their specie, by establishing base coin, 
was the scarcity of silver, owing to the continual exportation 
of it to the Indies : and though the commodities of this coun- 
try were sold at RonSe at the rate of cent per cent, this profitf 
of the Romans, being obtained fjorn the Romans tliemselves, 
coaid not enrich the empire. 

It may be alleged, on the other hand, that this commerce 
inc»aased the Roman navigation, and of course their power ; 
that new merchandizes augmented their inland trade, gave 
encouragement to the arts, and employment to the indus- 
trious ; that the number of subjects multiplied in proportion 
to the new means of support ; that this new commeice was 
productive of luxury, which I have proved to be as favourable 
to a monarchical government, as fatal to a commonwealth ; 
that this establi.shment was of the same date as the fall of 
their repubffc ; that the luxury of Rome was become neces- 
sary ; and that it was extremely proper, that a city which had 
accumulated all the wealth of the universe, should refund it 
by its luxury. 

Strabo says, * that the Romans caried on a far more exten- 
sive commerce to the Indies, than the kings of Egypt ; but 
it is very extraordinary, that those people who were so little 
acquainted with commerce, should have paid more attention 
to that of India, than the Egyptian kings, whose dominions 
lay so conveniently for it. The reason of this must be ex- 
plained. 

After the death of Alexander, the kings of Egypt esta- 
blished a maritime commerce to the Indies ; while the kings 
of Syria, who were possessed of the more eastern provinces, 
and consequently of the Indies, maintained that commerce of 
which we have taken notice in the sixth chapter, which was 
carried on partly by land, and partly by rivers, and had been 
farther facilitated by mdans of the Macedonian Qolfjgjiea ; In- 
somuch thjt Barope had a communication with th? Iftdiea, 
both by Egypt, and by Syria. The^ dismembeyng of the 


* He says, in his 12th book, that the Romans employed a hundred 
and twenty ships in that trade ; and in the^lTth hook, that the Greciaa 
kings scarcely ejtiployed twenty. 
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Jaf.ter kingdom, from whence was formed that of Bactriana, did 
not prove any way prejudicial to this commerce. Marinus 
the Tyrian, quoted hy Ptolemy,* * * § mentions the discoveries 
made in India by means of some Macedonian merchants, who 
found out new roads, which had beyi unknown to kings in their 
military expeditions. We find in Ptolemy j")" that they went 
from Peter’s tower,j; as far as Sera; and the discoveiy made 
by mercantile people of so distant a mart, situated in the 
north-east part of China, was a kind of prodigy. Hence, 
under the kiitgs of Syria and Bactriana, merchandizes were 
'conveyed to the west from the southern jihrts of India, by the 
river Indas, the Oxus, and <jhe Caspian sea ; while those of 
the more eastern and northern parts were transported from 
Sera, Peter’s tower, and other staples, as far as the Euphrates. 
Those merchants directed their rout, nearly by the fortieth 
degree of north latitude, through countries situated to the 
west of China, more civilized at that time than at present, 
because they had not as yet been infested by the Tartars. 

Now while the Syrian empire was extending its trade to 
such a distance hy land, Egypt did not greatly enlarge its 
maritime commerce. 

The Parthians soon after appeared, and founded their em- 
pire ; and when Egypt fell under the power of the Romans, 
this empire was at its height, and had received its whole ex- 
tension. 

The Romans and Parthians were two rival nations, that 
fought not for dominion but for their very existence. Between 
the two empires deserts were formed and annies were always 
stationed on the frontiers ; so that instead of there being any 
commerce, there was not so much as a communication between 
them. Ambition, jealousy, religion, national antipathy, and 
difference of manners, completed the separation. Thus the 
trade from east to west, which had formerly so many channels, 
was reduced to one ; and Alexandria becoming the only staple, 
the trade to this city was immensely enlarged. 

We shall say but one word on their inland trade. Its prin- 
cipal branch was the corn brought to Rome for the subsistence 
of the people ; but this was rather a political affair than a 
point of commerce. On this account the sailors were favoured 
with som6 privileges, because the s^ety of the empire de- 
pended on their vigilance.^ 

* Lib. 1. cap. 2. f Lib. 1. cap. 13. 

.t Our best maps place Peter’s tower in the hundredth degree of 

longitude, and about the fortieth of latitude. 

§ Suet, in Clrudio, teg. 8. Cod. Theodosis. de Navkuliariis. 
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CHAP. XVII. 

Of Coaninefce c^ter the Destruction of the Western Empire. 


AFTER the invasion of the Roman empire one eflFect 
of the general calamity was the destruction of crtnmerce. The 
barbarous nations at first regarc&d it only as an opportunity 
for robbery ; and when they had subdued the Romans, they 
honodred it no more than agriculture, and the other profes- 
sions of a conquered people. 

^oon was the commerce of Europe almost entirely lost. 
The nobility, who had every where the direction of affairs, 
w«fe in no pain about it. 

The laws of the Visigoths * permitted private people to 
occupy half the beds of great rivers, provided the other half 
remained free for nets and boats. There roust have been 
very little trade in countries conquered by these barbarians. 

In thos^times were established the ridiculous rights of es- 
cheatage, and shipwrecks. These men thought, that as 
strangers were not united to them by any civil law, they owed 
them on the one hand no kind of justice, and on the other no 
sort of pity. 

In the narrow bounds which nature had originally pre- 
scribed to the people of the north, all were strangers to 
them ; and in their poverty they regarded all only as contri- 
buting to their riches. Being established, before their con- 
quest, on the coasts of a sea of very little breadth, and full 
of rocks, from these very rocks, they drew their subsistence. 

But the Romans, who made laws for all the world, had 
established the most humane ones wdth regard to shipwrecks.i- 
They suppressed the rapine of those who inhabited the 
coasts ; and what was more still, the rapaeiousness of their 
treasuries. 

Lib. 8. tit. 4. § 9. j 

Toto titulo ff. de incenA. ruin, el nauf 'ra/!. & cod. de naufragiis, ^ 
leg. 3. ff. ad lea ^^ ornel. de skariis. 

J Leg.^tf cod. de naufragiis. 


VOL. II. 
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CHAP. XVIII. 

C 

A particular Regulation. 

THE law of the Visigoths made however one regulation 
in favour of commerce.* It ordained that foreign merchants 
should be judged, in the differences that arose amongst them- 
iselves, by theSaws and by judges of they- own nation. This 
was founded on an established custom among all mixed people, 
that every man should live under his own law : a custom of 
which I shall speak more at large in another place. 


CHAP. XIX. 

Of Commerce after the Decay of the Roman Power in 
the East. 

THE Mahometans appeared, conquered, eXvended, and 
dispersed themselves. Egypt had particular sovereigns ; these 
carried on the commerce of India, and being possessed of the 
merchandizes of this country, drew to themselves the riches 
of all other nations. The sultans of Egypt were the most 
powerful princes of those times. History informs us with 
what a constant and well-regulated force they stopped the 
ardour, the fire, and the impetuosity of the crusades. 


CHAP. XX. 

How Commerce broke through the Barbarism of Europe. 

ARISTOTLE’S philosophy being carried to the west, 
jdeased the subt’e geniuses, who were the virtuosi of those 
times of ignorance. The schoolmen were infatuated with it, 
and borrowed from that philosopher a grei^ many notions 
on lending c'pon interest, whereas’ its source might hive b&en 
easily traced in the gospel ; in short, they condemned it ab- 

*■ Lib, 2. lit. 3. § 2. 

t See Xristot. polit. lib. 1. cap. 9. and 10. 
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solutely and in all cases. Idcnce commerce, which was* * * § the 
profession only of mean .persons, became that of knaves : 
for whenever a thing is forbidden, which nature permits or 
.necessity rerpires, those who do it^are looked upon as dis- 
honest. a 

Commerce was transferred to a nation covered with infadiy 4 
and sooa ranitcd with the most shameful usury, with mono- 
polies, with the levying of subsidies, and with all the dis- 
honest means of acquiring wealth. 

The Jews, enriched by their exactions, wer^ pillaged by 
the tyranny of princis ; which pleased indeed, but did not' 
ease the people.'* , 

'Wliat passed in England may serve to give us an idea of 
what was done in other countries. King John'f' having 
imprisoned the Jews, in order to obtain their wealth, there 
were few who had not at least one of their eyes plucked 
out# Thus did that king administer justice. A certain 
Jew who had a tooth pulled out every day for seven days 
successively, gave ten thousand marks of silver for the eighth. 
Henry III. extorted from Aaron a Jew, at York, fourteen 
thousand marks of silver, and ten thousand for the queen. 
In those times they did by violence, what is now done in 
Poland witTi some semblance of moderation. As princes 
could not dive into the purses of their subjects, because of 
their privileges, they put the Jews to the torture, who were 
not considered as citizens. 

At last a custom was introduced of confiscating the effects 
of those Jews who embraced Christianity. This ridiculous 
custom is known only by the law W'hlch suppressed it. J The 
most vain and trifling reasons were given in justification of 
that proceeding; it was alleged, that it was proper to try 
them, in order to be certain, that they had entirely shaken off 
the slavery of the devil. But it is evident, that this confisca- 
tion was a species of the right of amortisation, to recompense 
the prince, or the lords, for the taxes levied on the Jews, 
which ceased on their embracing Christianity. § In those 
times, men, like lands, were regarded as property. I cannot 
help remarking by the way, how this nation has been sported 

* See in Marca Hispanica^ the constitutions of Aiagon, in the years 
1228, and 1233 ; and in Brussel, the agreemeiy, in the yea" 1206, be- 
tween the ktpg, tl!? countess of Champagne, and Guy of Dampierre. 

faStoweis Survey of Zondon, bo6k 3, p. 54. 

i The edict passed at Baville, April 4, 13^2. 

§ In France, the Jews were slaves in mortmain, and the lords their 
successors. Mr, Brussel mentions an agreement made in the year 1206, 
between the king, and Thibaut count of Champagne, by which it was 
agreed, that the Jews of the one should not Sfend in the lands of thqjtther, 
• „ o ' 
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with' from one age to another : at tne time, their effects were 
confiscated when they were willing to become Christians ; and 
at another, if they refused to turn Christians, they were ordered 
to be burnt. ^ 

In the mean time, commerce was seen to arise from the 
bosoln of vexation and"' despair. The Jews, proscribed by 
turns from every country, found out the way of saving their 
effects. Thus they rendered their retreats for ever fixed ; for 
though princes might have been willing to get rid of their 
persons, yet t^ey did not chu.se to get rid of their inoney. 

' The Jews invented letters of exchange ; * commerce, by 
this method, became capable of eluding violence, and of 
maintaining every where its ground ; the richest merchant 
having none but invisible effects, which he could convey 
imperceptibly wherever he pleased. 

The theologians were obliged to limit their principles ; and 
commerce, which they had before connected by main force 
with knavery, re-entered, if I may so express myself, the 
bosom of probity. 

Thus we owe to the speculations of the schoolmen all the 
misfortunes which accompanied the destruction of commerce; 
and to the avarice of princes, the establishment of a practice 
which puts it in some measure out of their power 

From this time it became necessary, that princes should 
govern with more prudence, than they themselves could ever 
have imagined : for great exertions of authority were, in the 
event, found to be impolitic ; and from experience it is ma- 
nifest, that nothing but the goodness and lenity of a govern- 
ment can make it flourish. 

We begin to be cured of Machiavelism, and recover from 
it every day. More moderation is become necessary in the 
councils of princes. What would formerly have been called 
a master-stroke in politics, would be now, independent of the 
horror it might occasion, the greatest imprudence. 

Happy is it for men that they are in a situation, in which, 
though their passions prompt them to be wicked, it is how- 
ever their interest to be humane and virtuous. 

'' Tt is known, that under Philip Augustus and Philip the Long, the 
Jews who were chased frotn France took refuge in Lombardy, and that 
there they gave to foreign merchants and travellers secret letters, drawn 
upon those to whom they had entrusted their effeciijn F^ce, which 
were accepted. i ^ 

t See tlle''83rd novel of the emperor Leo, which revokes the law of 
Basil his father. This law of Basil is in Hermenopulus, under the name 
of Leo, lib. 3, tit. 7. § 27. 
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CHAP. XXL 

The Discovery of two new Worlds^ and in what manniy 
Europe is affected ly it. 

THE compass opened, if I may so express myself, the uni- 
verse. Asia and Africa were found, of which <?nly some her- 
ders were known ; ati’d America, inf which we knew nothing. 

The Portuguese, sailing on thi Atlantic occean,. discovered 
th% most southern point of Africa ; they saw a vast sea, which 
carried them to the East Indies. Their danger upon this 
sei^’ the discovery of Mozambique, Melinda, and Calicut, 
have been sung by Camocns, whose poems make us feel 
sopfething of the charms of the Odyssey, and the magnificence 
of the iEueid. 

The Venetians had hitherto carried on the trade of the 
Indies through the Turkish dominions, and pursued it in 
the midst of oppressions and discouragements. By the dis- 
covery of the Cape of Good Hope, and those which were made 
some time after, Italy was no longer the center of the trading 
world ; it was, if I may be permitted the expression, only a 
corner of the universe, and is so still. The commerce even 
of the Levant depending now on that of the great trading 
nations to both the Indies, Italy even in that branch can no 
longer be considered as a principal. 

The Portuguese traded to the Indies in right of conquest. 
The constraining laws, which the Dutch at present impose 
on the commerce of the little Indian princes, had been es- 
tablished before by the Portuguese.* 

The fortune of the house of Austria was prodigious. Charles 
V. succeeded to the possession of Burgundy, Castile, and 
Aragon ; he arrived afterwards at the imperial dignity ; and 
to procure him a new kind of grandeur, the globe extended 
itself, and there was seen a new world paying him obeisance. 

Christopher Columbus discovered America ; and though 
Spain sent thither only a force so small, that^the least prince 
in Europe could have"* sent the same, yet it subdued two 
vast empi^, asad other great states. * 

Whil® the Spaniards discovered aqd conijuer^the west, 
the Portuguese pushed their conquests and discovenes in the 
east. These two nations met each other ; they had recourse 

'*■ See the Relation of Fr. Pirari, part 2, cha^p. 15. 
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to pope Alexander VI. who madij the celebrated line of par- 
tition, and adjudged the great process. 

But the other nations of Europe would not suffer them 
quietly to enjoy their shares. The Dutch chased the Portu- 
guese from almost all their settlements in the East Indies ; 
and “^several other natioiia planted colonies in America. 

The Spaniards considered these new discovered countries 
as the subject of conquest; while others, more refined in 
their views, found them to he the proper subjects of commerce, 
and upon thjs principle directed their proceedings. Hence 
.several nations have condijcted themselves ivith so much 
wisdom, __that they have giyen a kind of sovereignty to com- 
panies of merchants, who governing these far distant coiintnes 
only with a view to trade, have made a great accessary power, 
without embarrassing the principal state. 

The colonies they have formed are under a kind of depen- 
dence, of which there are but very few instances in all., the 
colonies of the ancients ; whether we consider them as holding 
of the state itself, or of some trading company established in 
the state. 

The design of these colonies is, to trade on more advan- 
tageous conditions than could otherwise be done with tlie 
neighbouring people, wdth whom all advantages' are recipro- 
cal. It has been established, that the metropolis,* or mother 
country, alone shall trade in the colonies, and that from very 
good reason ; because the design of the settlement was the 
extension of commerce, not the foundation of a city, or of a 
new empire. 

Thus it is still a fundamental law of Europe, that all com- 
merce with a foreign colony shall be regarded as a mere mo- 
nopoly, punishable by the laws of the country ; and in this 
case we are not to be directed by the laws and precedents of 
the ancients, which are not at all applicablc.f 

It is likewise acknowledged, that a commerce established 
between the mother countries, does not include a permission 
to trade in the .colonies ; for these always continue in a state 
of prohibition. 

The disadvantage of a colony that loses the liberty of com- 
merce, is visibly compensated by the protection of the mother 
country, ^who defends it by her arms, or supports it by her 
laws. ' ^ , 

From hence follows a third law of Europe, tllat, whqn a 

. 'J*- u 

* This, in the language of the ancients, is the state which founded 
the colony. 

t Except the Carthaginians, as we see by the treaty which pul an 
end to the first Punic v, ar. 
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foreign commerce with a ct^Iony is proliibited, it is not lawful 
to trade in those seas, except in such cases as are excepted "by 
treaty. 

Nations who are, with respect to the whole globe, what in- 
dividuals are in a state, lihjj these are governed by the laws of 
nature, and by particular laws of theii*’ own making. OnA na- 
tion may re^gn to another the sea, as well as the land. The 
Carthaginians forbad the Romans to sail beyond certain limits,* 
as the Greeks had obliged the king of Persia to keep as far 
distant from the sea-coast as a horse could gallop.f 

The great distant^e of our colonics is not an inconveniencs 
that affects their safety ; for if *Jte mother country on whom 
tliey depend for their defence, is remote, no less 'remote are 
those nations who rival the mother country, and by whom 
they may be afraid of being conquered. 

Besides, this distance is the cause that those who are es- 
tablished there, cannot conform to the manner of living in a 
climate so different from their owir ; they are obliged therefore 
to draw from the mother country all the conveniencies of life. 
The Carthaginians, J to render the Sardinians and Corsicans 
more dependent, forbad their jrlanting, sowing, or doing any 
thing of the like kind, under pain of death ; so that they 
supplied them with necessaries from Africa. 

The Europeans have compassed the same thing, without 
having recourse to such severe laws. Our colonies in the 
Carlbbee islands arc under an admirable regulation in this 
respect ; the subject of their commerce is what we neither 
have, nor can jiroduee ; and they want what is the subject of 
ours. 

A consequence of the discovery of America was the con- 
necting Asia and Africa with Europe ; it furnished materials 
for a trade with that vast parti of Asia, known by the name of 
the East Indies. Silver, that metal so useful as the medium 
of commerce, became now as a merchandize, the basis of the 
greatest commerce in the world. In fine, the navigation to 
Africa became necessary, in order to furnish us with men 
to labour in the mines, and to cultivate the lands of Ame- 
rica. 

Europe is arrived to so high a degree of power, that nothing 
in history can be compared to it. Whether w'e conyderthe im.* 
niensity of it^xpenses, the grandeur o? its engagements, the 

* Poljib. lib. 3. J 

t The king of Persia obliged hiiiiielf by treaty, not to sail with any 
vessel of war beyond the Cyanean rocks, and the Chelidonean isles. 
Plutarch, in the life of Cimon. 

J Aristotle on Wonderfitl Things. Livj», lib. 7, Dec? 2. ^ 
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nunibsr of its troops, and the rogular payment even of 
thoSe that are least serviceable, and which are kept only for 
ostentation. 

Father Du Haldc says,-^ that the interior trade of China is 
much greater than that of all Eui^pe. That might be, if 
our ftreign trade did not'augment our inland commerce. Eu- 
rope carries on the trade and navigation of the other three 
parts of the world ; as France, England, and Holland, do 
nearly that of Europe. 


CHAP. XXII. 

Of the Riches which Spain drew from America. 

*> 

IF Europe has derived so many advantages from the 
American trade, it seems natural to imagine, that Spain 
must have derived much greater.*}* She drew from the newly 
discovered world so prodigious a quantity of gold and silver, 
that all we had before could not be compared to it. 

But (what one could never have expected) this great 
kingdom was every where baffled by its misfortunes. Philip 
II. who succeeded Charles V. was obliged to make the cele- 
brated bankruptcy known to all the world. There never was 
a prince who suffered more from the murmurs, the insolence, 
and the revolt of troops constantly ill paid. 

From that time the monarchy of Spain has been inces- 
santly declining. This has been owing to an interior and phy- 
sical defect in the nature of these riches, which renders them 
vain ; a defect which increases every day. 

Gold and silver arc cither a fictitious, or a representative 
wealth. The representative signs of wealth are extremely 
durable, and, in their own nature, but little subject to decay. 
But the more they arc multiplied, the more they lose 
their value, because the fewer are the things which they re- 
present. 

The Spaniards, after the conquest of Mexico and Peru, 
abandoned their ‘natural riches, in pursuit of a representative 
wealth which daily degraded itself. Gold and^silver were ex- 
tremely scarce in Europe, and Sp^in becoming all offa, sudden 

Tome ii. page 170. 

t Tins has been already shown in a small treatise written by the 
author about twenty years ago ; which has beeti almost entirely incor- 
porated in the present work. 



41 


Book XXI.— Chap. 22. 

mistress of a prodigious qt^antity of these metals, concSived 
hopes to which she had never before aspired. The wealth 
found in the conquered countries, great as it was, did not 
however equal those of their mines. ^ The Indians concealed 
part of them ; and besides,') these people, who made no other 
use of gold and silver than to give ma‘'gnificcnce to the tenlples 
of their ^ods* and to the palaces of their kings, sought not for 
it with an avarice like ours. In short, they had not the secret 
of drawing these metals from every mine ; but only from those 
in which the separation might be made with firp ; they were 
strangers to the manlier of making use of mercury, and perj 
haps to mercury itself. , 

'•However, it was not long before the specie of fiurope was 
doubled ; this appeared from the price of commodities, which 
every where was doubled. 

The Spaniards raked into the mines, scooped out moun- 
tai»s, invented machines to draw out water, to break the ore, 
and separate it ; and, as they sported with the lives of the 
Indians, they forced them to labour without mercy. The 
specie of Europe soon doubled, and the profit of Spain di- 
minished in the same proportion ; they had every year the 
same quantity of metal, which was become by one half less 
precious. *' 

In double the time the specie still doubled, and the profit 
still diminished another half. 

It diminished even more than half ; let us see in what man- 
ner. 

To extract the gold from the mines, to give it the requisite 
preparations, and to import it into Europe, must be attended 
with some certain expense ; I will suppose this to be as 1 to 
64. When the specie was once doubled, and consequently 
became by one half less precious, the expense was as 2 to 64. 
Thus the galoons which brought to Spain the same quantity 
of gold, brought a thing which really was ofless value by one- 
half, though the expenses attending it had been one-balf 
higher. 

If we proceed doubling and doubling, we shall find in 
this progression the cause of the impotency of the wealth of 
Spain. 

It is about two hundfed years since they have warked their 
Indian mines.o, I suppose the quantity 6f specie at present in 
the, trading world is to that before the discovery of the Indies, 
as 32 is»to 1 ; that is, it has been doubled five times: in two 
hundred years more the same quantity will be to that before 
the discovery, as 64 is to 1 ; that is, it will be doubled once 
more. Now, at present, fifty quintals of ore, yidld fouiCj five. 
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and fix ounces of gold ;* and whcjji it yields only tT\o, the 
mi\ier receives no more from it than his expenses. In two 
hundred years, when the miner rvill extract only four, this too 
will- only defray his charges. There will then be but little 
profit to be drawn from thb gold njjiies. The same reason- 
ing will hold good of- silver, except that the w'orking 
of the silver mines is a little more advantageous tiian fchose of 
gold. 

But, if mines should be discovered so fruitful as to give a 
much greater mofit, the more fruitful they will be, the sooner 
the profit will cease. i ‘ 

The Portuguese in Brasiljiave found mines of gold so rich, f 
that they must necessarily very soon make a coiisi(l"rakle 
diminution in the profits of those of Spain, as well as in their 
own. 

I have frequently heard people deplore the blindness of the 
court of France, who repulsed Christopher ' Columbus, when 
he made the proposal of discovering the Indies. Indeed they 
did, though perhaps without design, an act of the greatest 
wisdom. Spain has behaved like the foolish king, who de- 
sired that every thing he touched might be converted into 
gold, and who was obliged to beg of the gods to put an end to 
his misery. ' ’ 

The companies and hanks established in many nations, 
have put a finishing stroke to the lowering of gold and silver, 
as a sign or representation of riches ; for by new fictions they 
have multiplied in such a manner the signs of W'ealth, that 
gold and silver having this office only in part, are become less 
precious. 

Thus public credit serves instead of mines, and diminishes 
the profit which the Spaniards draw from theirs. 

True it is, that the Dutch trade to the East Indies has in- 
creased, in some measure, the value of the Spanish merchan- 
dize ; for as they carry bullion, and give it in exchange for 
the merchandizes of the East, they ease the Spaniards of part 
of a commodity, which in Europe abounds too much. 

And this trade, in which Spain seems to be only indirectly 
concerned, is as advantageous to that nation as to those who 
are directly employed in carrying it on. 

• See Prezier’s Voyagfc’s. 

+ According to my lord Anson, Ecrope receives everjT year from 
Brasil, two 'millions sterling in gold, which is found in sand at the foot 
of the mountains, or in the beds of rivers. When I wrote the little 
treatise mentioned in the first note of this chapter, the returns from 
Biasil wcie far from being so considerable an object as they are at 
piescnl. 
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From what has been said, wc may form a judgment of the 
last order of the council of Spain, which prohibits the malfing 
use of gold and sdver in gildings, and other superfluities ; a 
decree as ridiculous as it would be for the states of Holland to 
prohibit the consumption r^f spices. 

My reasoning does not hold good against all mines ; tliosc 
of Gerananji* and Hungary, which produce little more than 
the expense of working them, arc extremely useful. They 
are found in the principal state ; they employ many thou- 
sand men, who there consume their super^uous commo- 
dities ; and they a?e properly a manufacture of the country. 

The mines of Germany and IJungaiy promote the culture 
of land ; the working of those of IMexlco and Peru destroys it. 

The Indies and Spain are two powers under the same 
master ; but the Indies are the jinncipal, while Spain is only 
an accessory. It is in vain for politics to attempt to bring 
back the principal to the accessory ; the Indies will always 
draw Spain to themselves. 

Of tne merchandizes, to the value of about fifty millions of 
livres, annually sent to the Indies, Spain furnishes only two 
millions and a half : the Indies trade for fifty millions, the 
Spaniards for two and a half. 

That ntust he a bad kind of riches which depends on acci- 
dent, and not on the industry of a nation, on the number of 
its inhabitants, and on the cultivation of its lands. The king 
of Spain, who receives great sums from his custom-house at 
Cadiz, is in this respect only a rich individual in a state e.x- 
tremely poor. Every thing passes between strangers and 
himself, while his subjects have scarely any share in it : this 
commerce is independent both of the good and bad fortune of 
his kingdom. 

Were some provinces of Castile able to give him a sum 
equal to that of the custom-house of Cadiz, his power would 
be much greater : his riches would be the effect of the wealth 
of the country : these provinces would animate all the others, 
and they would be all together more capable of supporting 
their respective charges ; instead of a great treasury, he would 
have a great people. 



THE SPIRIT OF LAWS. 


CHAP. XXIII. 

A Prohla/ti. 

IT IS not for me to decide the question whether if Spain be 
not herself able to carry on the trade of the Indies, it would 
not be better to leave it open to strangers. I will only say, 
that it is for their advantage to load this commerce with as 
few obstacles as politics will permit. When the merchandizes 
which several nations send t6 the Indies, are very dear, the 
inhabitants of that country give a great deal of their commo- 
dities, which is gold and silver, for very little of those of fo- 
reigners ; the contrary to this hajrpens when they are at a low 
price. It would, perhaps, be of use, that these nations should 
undersell each other, to the end that the merchandizes cairibd 
to the Indies might be always cheap. These are principles 
which deserve to be examined, without separating them how- 
ever from other considerations ; the safety of the Indies, the 
advantages of only one custom-house, the danger of making 
great alterations, and the foreseen inconveniencies, which 
are often less dangerous than those which caimot be foreseen. 


BOOK XXII. 

OF i;,AWS IN RELATION TO THE USE OF 
MONEY. 


CHAP. I 

« 

The Rehson of the Use of Moneyti. 

JT EOPLE who have few merchandize, as savages, and 
among civilized nations, those who have only two or three 
species, trade by exchange. Thus the caravans of Moors 
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who go to Tombactu, inithc heart of Africa, have no*need 
of money, for they exchange their salt for gold. The Moor 
puts his salt in a heap, and the Negro his dust in an- 
other ; if there is not gold enough, the Moor takes away 
some of his salt,' or the Npgro adds more gold, till both par- 
ties are agreed. " * 

But •whefl a nation traffics with a great variety of mer- 
chandizes, money becomes necessary ; because a metal easily 
carried from place to place, saves the great expenses, which 
people would be obliged to he at, if they always^ proceeded by 
exchange. ’ .1 • 

As all nations have reciprocal ,wants, it frequently happens, 
that one is desirous of a large quantity of the other^s merchan- 
dizes, when the latter will have very little of theirs, though 
wkh respect to another nation, the case is directly opposite. 
But when nations have money, and proceed by buying and 
selling, those who take most merchandizes, pay the balance 
in specie. And there is this difference, that in the case of 
buying, the trade carried on is in proportion to the wants 
of the nation that has the greatest demands ; whilst in bar- 
tering, the trade is only according to the wants of the nation, 
whose demands are the fewest : without which the latter 
would be ifnder an Impossibility of balancing its accounts. 


CHAP. II. 

Of the Nature of Money. 

MONEY is a sign which represents the value of all mer- 
chandizes. Metal is taken for this sign, as being durable,* 
because it consumes but little by use ; and because, without 
being destroyed, it is capable of many divisions. A precious 
metal has been chosen as a sign, as being most portable. A 
metal is most proper for a common measure, because it can be 
easily reduced to the same standard. Every ^te fixes upon 
it a particular impression, to the end that thefform may 
correspond winit the standard and the weight, and that botn 
may be known by inspection’ only. j 

The T^thenians, not having the use of metals, made use of 

* The salt made use of for this purpose in Abyssinia has this defect, 
that it is continually wasting away. 
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oxen,*^ and the Romans of sheep : l|iut one ox is not the same 
as another ox, in the manner that one piece of metal may be 
the same as another. 

As specie is the sign of the value of merchandizes, paper is 
the sign of the value of specie ; and when it is of the right 
sort, *it represents this talue in such a manner, that as to 
the effects produced by it, there is not the least di'ferei.ce. 

In the same manner, as money is the sign and repre- 
sentative of a thing, every thing is a sign and representative 
of money ; an(l the state is in a prosperous condition, when, 
on the one hand, money i)erftctly represents all things ; and, 
on the other, all things perfectly represent money, and are re- 
ciprocally the sign of each other ; that is, when they have 
such a relative value, that we may have the one as soon as we 
have the other. This never happens in any other than a mo- 
derate government, nor does it always happen there : for ex- 
ample, if the laws favour the dishonest debtor, his effects are 
no longer a representative or sign of money. With regard to 
a despotic government, it would be a prodigy, did things 
there represent their sign. Tyranny and distrust make every 
one bury their specie ;t things are not there then the represen- 
tative of money. 

Legislators have sometimes had the art, not onlj^ to make 
things In their own nature, the representative of specie, but to 
convert them even into specie, like the current coin. Ctesar, 
when he was dictator, permitted debtors to give their lands 
in payment to their creditors, at the price they were worth be- 
fore the civil war.:j: Tiberius ordered, that those who desired 
specie should have it from the public treasury, on binding 
over their land to double the value.^ Under Caesar, the lands 
were the money which paid all debts : under Tiberius, ten 
thousand sesterces in land became as current money, equal to 
five thousand sesterces in silver. 

The magna charta of England provides against the seizing 
the lands or revenues of a debtor, when his moveable or per- 
sonal goods are sufficient to pay, and he is willing to give them 
up to his creditors ; thus all the goods of an Englishman re- 
presented money. 

• Herodotus, ift'Olio, tells us, that the Lydians found out the art of 
coining money ; the Greeks learnt it from them ; the Athenian coin had 
the impression of their ancient ox. 1 have seen one 6i there pieces in 
the earl of Uimbroke’s caffinet. ' ‘ ■- 

t It IS an ancient custom in Algiers for the father of a family to have 
a tieasure concealed in the earth. History o/" the Kingdom of Algiers, by 
Logier de, Tassis, 

I Cassar on thp, Civil War, book 3. 

§ Ta-iUis, lib. 6. '■> 
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The laws of the Gorma.is constituted money a satisfaction 
for the injuries that were committed, and for the sufferifigs 
due to guilt. But as there was but very httle specie in the 
country, they again constituted this money to be paid in 
goods or chattels. This find appointed in a Saxon law, 
with certain regulations suitable to the case and convenience 
of the several ranks of people. At first the law declared the 
value of a sou in cattle the sou of two tremises answered to 
an ox of twelve months, or to an ewe witl) her lamb ; that of 
three tremises was worth an ox of si.xtecn months. With these 
people, money bccaJne cattle, goods, a«d merchandize ; and 
these again became money. , 

♦Mqpey is not only a sign of things ; it is also a sign and 
representative of money, as we shall see in the chapter on ex- 
clpange. 


CHAP. III. 

Of ideal Money. 

THERE is both real and ideal money. Civilized nations 
generally make use of ideal money only, because they have 
converted their real money into ideal. At first, their real 
money was some metal of a certain weight and standard : but 
soon dishonesty or want made them retrench a part of the metal 
from every piece of money, to which they left the same 
name ; for example, from a livre at a pound weight they took 
half the silver, and still continued to call it a livre ; the piece 
which was the twentieth part of a pound of silver, they con- 
tinued to call a sou, though it is no more the twentieth 
part of this pound of silver. By this method, the livre is an 
ideal livre, and the sou an ideal sou. Thus of the other sub- 
divisions ; and so far may this be carried, that what we call 
a livre, shall be only a small part of the original livre or pound, 
which renders it still more ideal. It may even happen that 
we have no piece of money of the precise value of a livre, 
nor any piece exactly with a sou : then the livre and the 
sou will be purely idead. They may give to any piece of 
money the dei\gmination of as many livffes and as many soiw 
^ tjiey ^Tease, the variation»may be continual ; berause it is 
^ as easy to give another name to a thing, as it is difficult lo 
change the thing itself. 


* The laws of the SaxoiWo chap. 18. 
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To take away the source of this jbuse, it would be an ex- 
cellent law for all countries, who are desirous of making com- 
merce flourish, to ordain, that none but real money should be 
current ; and to prevent ^any methods fi'om being taken to 
render it ideal. t 

Nbthing ought to be' so exempt from variation, as that 
which is the common measure of all. 

Trade is in its own nature extremely uncertain ; and it 
is a great evil to add a new uncertainty to that which is 
founded on tlif nature of the thing. 

« t ^ 


CHAP. IV. 

Of the Quantity of Gold and Silver, „ 

WHILE civilized nations are the mistresses of the world, 
gold and silver, whether they draw it from amongst them- 
selves, or fetch it from the mines, must increase every day. 
On the contrary, it diminishes when barbarous nations pre- 
vail. We know how great was the scarcity of these metals, 
when the Goths and Vandals on the one side, and on the 
other, the Saracens and Tartars, broke in like a torrent on the 
civilized world. 


CHAP. V. 

The same Subject continued. 

THE bullion drawn from the American mines, imported 
into Europe, and from thence sent to the East, has greatly 
promoted the navigation of the European nations ; for it is a 
merchandize which Europe receives in exchange from Ame- 
rica, and which she sends in exchange to the Indies. A pro- 
digious quantity of gold and silver is therefore an advantage, 
when we consider these metals as a merchandize : but it is 
otherwise, when we consider thepa as a sign ^ begause their 
abundance gives an allUy to their quality as a sign ; which is 
chiefly founded on their scarcity. 

Before the first Punic war,^ copper was to silver *as 960 

See thap 12, of this book. 
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to 1 ; * it is at present nearly as 73 and a half to 1. When 
the proportion shall be as ' it was formerly, silver will hotter 
perform its office as a sign. 


CHAP. VI. 

The Reason whi/ Interest was lowered one half after the 
Conquest ofihe Indies. 

« GARCIL ASSO informs us,-|- that in Spain after the con- 
quest of the Indies, the interest, which was at ten per cekt, 
fell to five. This was a necessary consequence. A great 
quantity of specie being all of a sudden brought into Europe, 
ii^ch fewer persons had need of money. The price of all 
things increased, while the value of money diminished ; the 
proportion was then broken, and all the old debts were dis- 
charged. We may recoUect the time of the System when 
every thing was at a high price, except specie. Those who 
had money after the conquest of the Inches, were obliged to 
lower' the^rice or hire of their merchandize; that is, in other 
words, their interest. 

From this time they were unable to bring interest to its an- 
cient standard, because the quantity of specie brought to Eu- 
rope has been annually increasing. Besides, as the public funds 
of some states, founded on riches procured by commerce, gave 
but a very small interest, it became necessary for the contracts 
of individuals to be regulated by these. In short, the course 
of exchange having rendered the conveying of specie from one 
country to another remarkably easy, money cannot be scarce 
in a place where they may be so readily supplied with it, by 
those who have it in plenty. 

* Supposing a mark or eight ounces of silver to be worth forty-nine 
livres, and copper twenty sols per pound. 

-(■ History of the Civil Wars of the Spaniards in tlie West Indies. 

j In France, Mr. Law’s project was called by this name. 


VOL. II. 
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CHAP. VII. 

How the Price of Things is fixed i)[ the Variation of the Sign 
' of Riches. 

MONEY is the price of merchandizes or manufactures. 
But how shall we fix this price ? or in other words, by what 
piece of money^ is every thing to be represented 
. If ve compare the mass o£ gold and uHver in the whole 
world, with the quantity of merchandizes therein contained, it- 
is certain that every commodity or merchandize in particular, 
may be compared to a certain portion of the entire mass of 
gold and silver. As the total of the one is to the total of tjie 
other, so part of the one will be to part of the other. Let us 
suppose, that there is only one commodity or merchandize, in 
the world, or only one to be purchased, and that this is divi- 
sible liho money ; a part of this merchandize will answer to a 
part of the mass of gold and silver ; the half of the total of the 
one, to the half of the total of the other ; the tenth, the Kun- 
dredth, tlic thousandth part of the one, to the tenth, the 
hundredth, the thousandth part of the other. But as that 
w'hich constitutes property amongst mankind is not all at 
once in trade ; and as the metals or money, which are the 
sign of property, aie not all in trade at the same time ; the 
price is fixed in the compound ratio of the total of things with 
the total of signs, and that of the total of things in trade with 
the total of signs in trade also; and as the things which 
are not in trade to-day may be in trade to-morrow, and tire 
signs not now in trade may cirter into trade at the same time, 
the establishment of the price of things fundamentally de- 
pends on the proportion of the total of things to the total of 
signs. 

Thus the prince or the magistrate can no more ascertain 
the value of merchandizes, than he can establish by a decree, 
that the relation 1 has to 10 is equal to that of 1 to 20. Ju- 
lian’s lowering the price of provisions at Antioch, was the cause 
of a most terrible famine.* 

* Utstory cf the Church, by Socrates, lib. 2. 
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CHAP. VIII. 

The same Subject continued, 

THU Negroes on the coast of Africa have a sign ot value 
without money. It is a sign merely ideal, founded on the 
degree of esteem which they fix in their minds for every mer- 
chandize, in proportion to the need they have (jf it. A cer- 
tain commodity or merchandize k worth three macoutes ; anor 
ther, six macoutes ; another, ten^macoutes ; that is, as if they 
said simply three, six and ten. The price is formed by a 
comparison of all merchandizes with each other. They have 
therefore no particular money ; but each kind of merchandize 
is money to the other. 

X.et us for a moment transfer to ourselves this manner of 
valuing things, and join it with ours : all the merchandizes 
and goods in the world, or else all the merchandizes or manu- 
factures of a state, particularly considered as separate from 
all others, would be worth a certain number of macoutes ; and, 
dividing the money of this state into as many parts as there 
are macoutes, one part of this division of money will be the 
sign of a macoute. 

If we suppose the quantity of specie in a state doubled, it 
will be necessary to double the specie in the macoute ; but if 
in doubling the specie you double also the macoute, the 
proportion will remain the same as before the doubling of 
either. 

If since the discovery of the Indies, gold and silver have 
increased in Europe in the proportion of 1 to 20, the price of 
provisions and merchandizes must have been enhanced in pro- 
portion of 1 to 20. But if, on the other hand, the number of 
merchandizes has increased as 1 to 2, it necessarily follows, 
that the price of these merchandizes and provisions, having 
been raised in proportion of 1 to 20, and fallen in proportion 
of 1 to 2, it necessarily follow's, I say, that the proportion is 
only as 1 to 10. 

The quantity of goods and merchandizes increases by an 
augmentation of commeAe, the augmentation of conimerce by 
an augmentati^ of the specie which successively arrives, and 
by gew (vfnmunications with fresh discovered countries and 
seas, which furnish us with new commodities and new mer- 
ehandizes. 
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CHAP. IX. 

f 

Of the relalite Scarcity of Gold and Silver. 

BESIDES the positive plenty and scarcity of gold and 
silver, there is still a relative abundance anil a relative scarcity 
of one of these metals compared to the other. 

The avaiicious hoard up their gold and silver, for as they 
do not cara to spend, they art fond of signs that are not sub- 
ject to decay. They prefer gold to silver, because as they are 
always afraid of losing, they can best conceal that which takes 
up the least room. Gold therefore disappears when there is 
plenty of silver, by reason that every one has some to conceal ; 
It appears again when silver is scarce, because they are obliged 
to draw it from its confinement. 

It is then a rule : that gold is common when silver is 
scarce, and gold is scarce when silver is common. This lets 
us see the difference between their relative and their real 
abundance and scarcity : of which I shall presently speak 
more at large. 


CHAP. X. 

Of Exchange. 

THE relative abundance and scarcity of specie in different 
countries, forms what is called the course of exchange. 

Exchange is a fixing of the actual and momentary value of 
money. 

Silver, as a metal, has value like all other merchandizes, 
and an additional value as it is capable of becoming the sign 
of other merchandizes. If it were no more than a mere mer- 
chandize, it would lose much of its value. 

Silver, as money, has a value, which the ,’viince in some 
respects can fix, and in others he cannot. 

1. The prince establishes a proportion between a quantity 
of silver as metal, and the same quantity as money. 2. He 
fixes the proportion between the several metals made use of as 
money. 3. rie establishes the weight and standard of every 
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piece of money. In fine, 4. He gives to every piece thail ideal 
value, of which I have spoken. I shall call the value of money 
in these four respects its positive value, because it may be 
fixed by law. , 

The coin of every state 'has, besides this, a relative value, 
as it is compared with the money of other countries. ^This 
relative? value is established by the exchange ; and greatly 
depends on its positive value. It is fixed by the general 
opinion of the merchants, never by the decrees of the prince ; 
because it is subject to incessant variations, and.vdepends on a 
thousand accidents.’ ’ 

The several nations, in fixing ibis relative value, are chiefly 
guided by that which has the greatest quantity of specie. If 
she has as much specie as all the others together, it is then most 
proper for the other to regulate theirs by her standard ; and 
the regulation between all the others will pretty nearly 
a^ee with the regulation made with this principal nation. 

In the actual state of the globe, Holland is the nation 
we are speaking of.* Let us examine the course of exchange 
with relation to her. 

They have in Holland, a piece of money called a florin, 
worth twenty sous, or forty halt-sous or gros. But, to render 
our ideas "as simple as possible, let us imagine that they 
have not any such piece of money in Holland as a florin, 
and that they have no other hut the gros : a man who 
should have a thousand florins, should have forty thousand 
gros ; and so of the rest. Now the exchange with Holland 
IS determined by our knowing how many gros every piece 
of money in other countries is worth; and as the French 
commonly reckon by a crown of three livres, the exchange 
makes it necessary for them to know how many gros are 
contained in a crown of three livres. If the course of ex- 
change is at fifty-four, a crown of three livres will be 
worth fifty-four gros ; if it is at sixty, it wiU be worth 
sixty gros. If silver is scarce in France, a crown of three 
livres will be worth more gros ; if plentiful, it wiU be worth 
less. 

This scarcity or plenty, from whence results the mutability 
of the course of exchange, is not the real, but a relative scar- 
city or plenty. For exhmple ; when J'rance lias •greater oc- 
casion for fim^s in Holland, than the I>itch of having fimds 
in France, specie is said to he common^ in France, and scarce 
m Hqllend : and vice versa. 

* The Dutch regulate the exchange for almost all Europe, by a kind 
of determination amongst themselves in a manner most agreeable to 
their own interests. o ’ , 
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Ltt us suppose, that the course pf exchange with Holland 
Is at fifty-four. If France and Holland composed only one 
city, they would act as we do when we give change for a 
crown : the Frenchman would take three livres out of his 
pocket, and the Dutchman fifty-fear gros from his. But as 
thert is some distance bfetween Paris and Amsterdam, it is 
necessary that he, who for a crown of three livres gives me 
fifty-four gros, which he has in Holland, should give me a 
bill of exchange for fifty-four gros payable in Holland. The 
fifty-four gros is not the thing in question ; but a bill for that 
sum. Thus, in order to judge of the scarcity or plenty of 
specie,* we must know if there are in France more bills of 
fifty-four gros drawn upon Holland, than there are crow'fis 
drawn upon France. If there are more bills from Holland, 
than there are from France, specie is scarce in France, atid 
common in Holland ; it then becomes necessary that the ex- 
change should rise, and that they give for my crown mpre 
than fifty-four gros ; otherwise I will not part with it ; and 
vice versa. 

Thus the various turns in the course of exchange form ,an 
account of debtor and creditor, which must be frequently 
settled, and which the state in debt can no more discharge by 
exchange, than an individual can pay a debt by giving change 
for a piece of silver. 

We will suppose, that there are but three states in the 
world, France, Spain, and Holland; that several individuals 
in Spain, are indebted to France, to the value of one hundred 
thousand marks of silver ; and that several individuals of 
France, owe in Spain, one hundred and ten thousand marks : 
now, if some circumstance both in Spain and France should 
cause each to withdraw his specie, what will then be the course 
of exchange ? These two nations will reciprocally acquit each 
other of an hundred thousand marks ; but France will still 
owe ten thousand marks in Spain, and the Spaniards will still 
have bills upon France, to the value of ten thousand marks ; 
while France will have none at all upon Spain. 

But if Holland was in a contrary situation with respect to 
France, and in order to balance the account must pay her 
ten thousand ^raarks, the French would have two ways of 
paying tht Spaniards; either by giving their creditors in 
Spain bills for ten thohisand marks upon their debtors in Hol- 
land, or else, by sending specie to the value of ten thousand 
marks to Spain. 

* Thoie IS m\ich specie m a place, when there is more specie than 
paper ; theic is little, when there is more paper than specie. 



Book ^XII. — Chai>. 10. 


From hence it follows, that when a state has occasjon to 
remit a sum of money in'.o another country, it is indiflcrient, 
in the nature of the thing, whether specie be conveyed thither 
or they take bills of exchange. The advantage or disadvan- 
tage of these two method^ solely ^depends on actual circum- 
stances. We must enquire which ^ will yield most g^os in 
Hollai^d, njoney carried thither in specie, or a bill upon Hol- 
land for the like sum.* 


AVhen money of the same standard and weight in France 
yields money of the same standard and weight in Holland, we 
say that the excharjge is at par,, In the actual s'late of spccie-f 
the par is nearly at fifty-four gros to the crown. When the 
exchange is above fifty-four grod, we say it is high ; when be- 
neath, we say it is low. 

„ In order to know the loss and gain of a state, in a particular 
situation of exchange, it must be considered as debtor and cre- 
ditor, as buyer and seller. When the exchange is below par, it 
l«ses as a debtor, and gains as a creditor ; it loses as a buyer, 
and gains as a seller. It is obvious it loses as debtor ; suppose, 
for example, France owes Holland a certain number of gros, 
the fewer gros there arc in a crown, the more crowns she has 
to pay. On the contrary, if France is creditor for a certain 
number of gros, the loss number of gros there are in a crown, 
the more crowns she will receive. The state loses also as 


buyer ; for there must be the same number of gros, to pur- 
chase the same quanlity of merchandizes; and while the 
change is law, every French crown is worth fewer gros. For 
the same reason the state gains as a seller ; I sell my mer- 
chandize in Holland for a certain number of gros ; I receive 
then more crowns in France, when for every fifty gros I re- 
ceive a crown, than I should do if I received only the same 
crown for every fifty-four. The contrary to this takes place 
in the other state. If the Dutch arc indebted a certain num- 


ber of crowns to France, they will gain ; if this money is 
owing to them, they will lose ; if they sell, they lose ; and if 
they buy, they gain. 

It is proper to pursue this something farther. When the 
exchange is below par ; for example, if it be at fifty instead 
of fifty-four, it should follow, that France, on sending bills of 
exchange to Holland fpr fifty-four thousand c.owns, could buy 
merchandizes only to the value of fifty^thousand ; and that on 
the othor htfitd, the Dutch sending the value of fifty thousand 
crbwii^ to France might buy fifty-foiu thousand, which makes 


* With the expenses of carriage and insurance deducted. 
+ In 1744. 
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a diffisrence of i“, that i.-s, a lo.-JS to France of more than*; 
^o that France, would be obliged to .end to Holland more in 
specie or merchandize, than she would do was the exchange at 
par. - And as the mischief must constantly increase, because 
a debt of this kind would bring the exchange still lower, 
France would in the end be ruined. It seems, I say^, as if 
this should certainly follow ; and yet it does not, because of 
the principle which I have elsewhere established which is, 
that states constantly lean towards a balance, in order to pre- 
serve their independency. Thus they borrow only in propor- 
tion to their ability to pay, and measure their buying by what 
they sell ; and taking the exajpple from above, if the exchange 
falls in France from fifty-four to fi-fty, the Dutch who, buy 
merchandizes in France, to the value of a thousand crowns, 
for which they used to pay fifty-four thousand gros, would., 
now pay only fifty thousand, if the French would consent to 
it. But the merchandize of France will rise insensibly, and 
the profit will be shared between the French and the Dutch ; 
for when a merchant can gain, he easily shares his profit : 
there arises then a communication of profit between the 
French and the Dutch. In the same manner the French, 
who bought merchandizes of Holland for fifty-four thousand 
gros, and who, when the exchange was at fifty-four,- paid for 
them a thousand crowns, will be obliged to add 1 more in 
French crowns to buy the same merchandizes. But the 
French merchant being sensible of the loss he suffers, will 
take up less of the merchandize of Holland. The French 
and the Dutcli merchant will then be both losers, the state 
W’ill insensibly fall into a balance, and the lowering of the ex- 
change will not be attended with all those inconveniencies 
which we had reason to fear. 

A merchant may send his stock into a foreign country, 
when Hie exchange is below par, without injuring his fortune; 
becjtusc, when it returns, he recovers what he had lost ; but a 
prince, who sends only specie into a foreign country, which 
never can return, is always a loser. 

When the merchants have great dealings in any country, 
the exchange there infallibly rises. This proceeds from their 
entering into many engagements, buying great quantities of 
merchandizfs, hud drawing upon foreign countries to pay for 
them. I. 

A prince may amass great wealjth in his dofiinidijs, and 
yet specie may be really scarce, and relatively commoii ; for 
instance, if this state is indebted for many merchandizes'to a 


* See l^jook xx. chap. 21; 



Book X:KII.— Chap. 10. 57 

foreign country, the exchange will be low, though specie be 
scarce. * 

The exchange of all places constantly tends to a certain 
proportion, and that in the very nature of things. If -the 
course of exchange from Irdand to England is below par, and 
that of England to Holland is also under par, that of Ireland 
to Holland \rill be still lower ; that is in the compound ratio 
of that of Ireland to England, and that of England to Hol- 
land ; for a Dutch merchant, who can have his specie indi- 
rectly from Ireland, by the way of England will (pot choose to 
pay dearer, by having it in the' direct way. This, I say.^ 
ought naturally to be the case : bpt, however, it is not exactly 
soti there are alw ays circumstances which vary these things ; 
and the different profit of drawing by one place, or of drawing 
fes' another, constitutes the particular art and dexterky of the 
bankers, which does not belong to the present subject. 

JV'hen a state raises its specie, for instance, when it gives 
thh name of six livres, or two crowns, to what was before called 
three livres, or one crown, this new denomination, which adds 
nothing real to the crown, ought not to procure a single gros 
more by the exchange. We ought only to have for the two 
new crowns, the same number of gros which we before received 
for the old’one. If this does not happen, it must not be im- 
puted as an effect of the regulation itself ; but to the novelty 
and suddenness of the affair. The exchange adheres to what is 
already established, and is not altered till after a certain time. 

When a state, instead of only raising the specie by a law, 
calls it in, in order to diminish its size, it frequently happens, 
that during the time taken up in passing again through the 
mint, there are two kinds of money ; the large, which is the 
old, and the small, which is the new ; and as the large is 
cried down, as not to be received as money, and bills of ex- 
change must consequently be paid in the new, one would ima- 
gine then, that the exchange should be regulated by the new. 
If for example, in France, the ancient crown of three livres, 
being worth in'Holland sixty gros, was reduced one half, the 
new crown ought to he valued only at thirty. On the other hand, 
it seems as if the exchange ought to be regulated by the old 
coin ; because, the banker who has specie, and receives bills, 
is obliged to carry the old coin to the mint, in of del* to change 
it for the newt by which he must be a kser. The exchange 
theij ougKl to De -fixed between the value of the old coin, and 
that e new. The value of the old fs decreased, if we may 
call it so, both because there is already some of the new in 
trade, and because the bankers cannot keep up to the rigour 
pf the law; having an interest in lotting loose 'the old coin 
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from^their chests, and being sometimes obliged to make pay- 
ments with it. Again, the value o^' the new specie must vise ; 
because the banker having this, finds himself in a situation, 
in which, as we shall impediately prove, he will reap great 
advantage by procuring the old. ,The exchange should then 
be fiked, as I have already said, between the new and the old 
coin. For then the bankers find it their interes: to rend the 
old out of the kingdom ; because by this method they procure 
the same advantage as they could receive from a regular ex- 
change of tlv 7 old specie, that is, a great many gros in Hol- 
land ; and in return, a regular exchange a little lower, be- 
tw'een the old and the new ^T^cic, which would bring many 
crowns to France. 


Suppose that three livres of the old coin yield by the actual 
exchange forty-five gros, and that by sending this same cro 5 ';n 
to Holland, they receive sixty ; but with a bill of forty-five 
gros, they procure a crown of three livres in Frar.ce, 
tvhich being sent in the old specie to Holland, still yields 
sixty gros : thus all the old specie would be sent out of the 
kingdom, and the bankers would run away with the whole 
profit. 

To remedy this, new measures must be taken. The state 
which coined the new specie, would itself be obliged to send 
great quantities of the old to the nation which regulates the 
exchange, and, by thus gaining credit tlicrc, raise the ex- 
change pretty nearly to as many gros for a crown of three 
livres out of the country. I say, to nearly the same ; for 
while the profits are small, the bankers will not be tempted to 
send it abroad, because of the e.xpensc of carriage, and the 
danger of confiscation. 

It is fit that we should give a very clear idea of this. Mr. 
Bernard, or any other banker employed by the state, proposes 
bills upon Holland, and gives them at one, two or three, gros 
higher than the actual exchange ; he has made a provision in 
a foreign country, by means of the old specie, which he has 
continually been sending thither ; and thus he has raised the 
exchange to the point we have just mentioned. In the 
mean time, by disposing of his bills, he seizes on all the new 
specie, and obliges the other bankers, who have payments to 
make, to “.any' their old specie to the'mint ; and, as he insen- 
sibly obtains all the specie, he obliges the other bankers to 
give him bills of exchange at ar very high price. ' ,By t.hese 
means, his profit in the end, compensates in a great jneasure, 
for the loss he suffered at the beginning. 

It is evident, that during these transactions, the state must 
be in a dangerous crisis. Specie must become extremely 
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scarce; 1. because much the greatest part is cried dowfi ; 2. 
because a part will be sen. into foreign countries; 3. because 
every one will lay it up, as not being willing to give that 
profit to the prince, w'hich he hopes to receive himself. ^ It is 
dangerous to do it slowly ;'ancl dangerous also to do it in too 
much haste. If the supposed gain be immoderate, thfe in- 
convenlfencies increase in proportion. 

We see, from what has been already said, that when the 
exchange is lower than the specie, a profit may be made by 
sending it abroad ; for the same reason, when it.as higher than 
the specie, there is profit in causing it-to return. 

But there is a case in which p-ofit may be made, by sending 
the specie out of the kingdom, when the exchange is at par; 
that is, hy sending it into a foreign country to be coined over 
'itgain. When it returns, an advantage may be made of it, 
whether it be circulated in the country, or paid for foreign 
bi«s. 

If a company has been erected in a state with a prodigious 
stock, and this stock has in a few months been raised twenty 
or twenty-five times above the original purchase ; if, again, 
the same slate established a bank, whose bills were to perform 
the office of specie, while the numerary value of these bills 
was prodf^ous, in order to answer to the numerary value of 
the stocks (this is Mr. Law’s System), it would follow, from 
the nature of things, that these stocks, and these bills, would 
vanish in the same manner as they arose. Stocks' cannot sud- 
denly be raised twenty or twenty-five times above their original 
value, without giving a number of people the means of pro- 
curing immense riches in paper : every one would endeavour 
to secure his fortune ; and as the exchange offers the most 
easy way of removing it from home, or conveying it whither 
one pleases, people would incessantly remit a part of their 
effects to the nation that regulates the exchange. A project 
for making continual remittances into a foreign country, must 
lower the exchange. Let us suppose, that at the time of the 
System, in proportion to the standard and weight of the silver 
coin, the exchange was fixed at forty gros to the crown ; when 
a vast quantity of paper became money, they were unwilling 
to give more than thirty-nine gros for a crown, jnd afterwards 
thirty-eight, thirty-seven, &c. This proceeded Sb far, th&t 
after a \^ile, 4 jhey would give but eighties, and at last there 
wasmo exchange at all. • 

Tha»exchange ought in this case to have regulated the pro- 
portion between the specie and the paper of France. I sup,' 
pose, that by the weight and standard of the silver, the crown 
of three livres in silver was worth foi^y gros, and that tlj^c ex- 
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change being [made in paper, the crown of three livres in 
pa^er was worth only eight gros-’ tlie difference was four- 
fifths. The crown of three livres in paper was then worth 
four-fifths less than the cr^wn of three livres in silver. 


CHAP. XL 

Of the Pr 6 Mdings of the Romans witkj-espect to Money. 

t 

HOW great soever the eiertion of authority had been in 
our times, with respect to the specie of France, during the ad- 
ministration of two successive ministers, still it was vastly e.^- 
ceeded by the Romans ; not at the time when corruption had 
crept into their republic, nor when they were in a state of 
anarchy ; but when they were as much by their tvisdom 3s 
their courage, in the full vigour of the constitution, after hav- 
ing conquered the cities of Italy, and at the very time that 
they disputed for empire with the Carthaginians. 

And here I am pleased that I have an opportunity of exa- 
mining more closely into this matter, that no cxamnle may be 
taken from what can never justly be called one. 

In the first Punic war the as,* which ought to be twelve 
ounces of copper, weighed only two, and in the second it was 
no more than one. This retrenchment answers to what we 
now call the raising of coin. To take half the silver from a 
crow'n of six livres, in order to make two crowns, or to raise 
it to the value of twelve livres, is precisely the same thing. 

They have left us no monument of the manner in which 
the Romans conducted this affair in the first Punic war ; but 
what they did in the second, is a proof of the most consum- 
mate wisdom. The republic found herself under an impossi- 
bility of paying her debts : the as weighed two ounces of cop- 
per, and the denarius, valued at ten ases, weighed twenty 
ounces of copper. The republic being willing to gain half 
on her creditors, made the as of an ounce of copper,-]- and by 
this means paid the value of a denarius with ten ounces. This 
proceeding mv3t give a great shock to the state ; they were 
obliged therefore to break the force of it, as well as they could. 
It was in itself unjust, and it was necessary t' rgnder it as 
little so as possible. They had in view the deliverance of the 
republic, with respect to the citizens ; they were not tiiv.refore 
obliged to direct their view to the deliverance of the citizens, 

■ Pliny’s Ndfuial History, Ub. 33. art. 13. | Ibid. 
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■with respect to each other. This made a second step ileccs- 
sary. It was ordained, th'.t the denarius, which hitherio con- 
tained but ten ases, should contain sixteen. The result of 
this double operation w'as, that -wHle the creditors of the' re- 
public lost one half,*' thosh of individuals lost only a filth 
the price of merchandizes was increasfed only a fifth ; thd real 
change«of the money ■was only a fifth. The other conse- 
quences are obvious. 

The Romans then conducted themselves with greater pru- 
dence than ■w'c, who in our transactions involved both the public 
treasure, and the foftunes of individuals. But this is not all; 
their affair was carried on amidst more favoura\)lc circum- 
siances than ours. 


. CHAP. XII. 

The Circumstances in which the Romans changed the Value of 
their Specie. 

THiyfi-E was formerly very little gold and silver in Italy. 
This country has few or no mines of gold or silver. When 
Rome was taken by the Gauls, they found only a thousand 
weight of gold.J And yet the Romans had sacked many 
powerful cities, and brought home their wealth. For a long 
time they made use of none but copper money ; and it was not 
till after the peace with Pyrrhus, that they had silver enough to 
coin money ;§ they made denarii of this metal of the value of 
ten ases, 1| or ten pounds of copper. At that time the propor- 
tion of silver was to that of copper, as 1 to 960. For as the 
Roman denarius was valued at ten ases, or ten pounds of 
copper, it was worth one hundred and twenty ounces of copper ; 
and as the same denarius was valued only at one-eighth of an 
ounce of silver,^ this produced the above proportion. 

When Rome became mistress of that part of Italy which 
is nearest to Greece and Sicily, by degrees she found herself 
between two rich nations, the Greeks and the Carthaginians. 

J 

* They received ten ounces of copper for twenty. 

• Theyjrecc^ed sixteen ounces of copper fer twenty. 

jjPli^, lib. 33. art. 5. * ^ 

§ Fjynshemius, lib. 5, of the 2nd Decad.'* 

II Ireinshemius, lib. 5. decad. 2. They struck also, says the same 
author, half denarii, called quinarii ; and quarters, called sesterces. J 

IT An eighth, according to Budseus, according to other authors, a 
seventh. 



62 


THE SPIRIT OI LAWS. 


Silm increased at Rome : and as the proporrion oi 1 to 960 
between silier and copper could be no longer supported, she 
made several regulations with respect to raonev, vrhich to us 
are unknown. However, at the beaimiipq of the second 
Punic war, the Roman denarius was worth no more than 
twenty ounces of copper and thus the proportion between 
silver and copper was no longer hut as 1 to 160. Th~ reduc- 
tion was veiy considerable, since the republic gained five-siiths 
upon all copper money. But she did only wha: was neces- 
sary in the n 'ture of things, by establishing the proportion 
between the metals made use of as monev. 

The peace which terminated the first Punic war. left the 
Romans masters of Sicily. They soon entered. Sardinia ; af- 
terwards they began to know Spain ; and thus the quantitv 
of silver increased at Rome. They took measures to reduiy 
the denarius, from twenty ounces to sixteen, p which had the 
effect of putting a nearer proportion between the silver a^d 
copper ; thus the proportion, which was before as 1 to 160, was 
now made as 1 to 128. 

If we examine into the conduct of the Romans, we shall 
never find them so great as in choosing a proper conjuncture 
for performing any extraordinaiy operation. 


CHAP. XIII. 

Procecdivgs tvith respect to Money in the Time of the 
Emperors. 

IN the changes made in the spwie during the time of the 
republic, they proceeded by diminishing it : the state reposal 
in the people the knowledge in its wants ; and did not pre- 
tend to deceive them. Under the emperors, they proceeded 
by way of allay. These princes, reduced to despair even by 
their liberalities, found themselves obliged to dewrade the 
specie ; an indirect metliod, which diminished the evil with- 
out seeming tfc, touch it. They withheld a part of the gift 
and yet cohrealed the hand that did it; and, without speak- 
ing of the diminution of the pay, or of the ervtuifY, it was 
found diminished. . - , 

cabinets a kind of medals whk.h are 
called plated ; and are only pieces of copper covered with a 

' PUn>’sNat Hist, lib 3->. art. is 


t Ibid 
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thin plate of silver.* * * § This money is mentioned in a frag- 
ment of the 77th book of Pio.f 

Didius Julian first began to debase it. We find that the 
coin of Caracalla]: had an allay pf mote than half; that 
of Alexander Severus of tnh thirds the debasing still in- 
creased, till under Gallienus nothing was to be seen but top- 
per silvered wer.|| 

It is evident, that such violent proceedings could not take 
place in the present age ; a prince might deceive himself, but 
he could deceive nobody else. The excliange hps taught the 
banker to draw a cofnparison bdween all the money in the- 
world, and to establish its just va^iie. The standard of money 
caij be, no longer a secret. Were the prince to begin to allay 
his silver, every body else would continue it, and do it for 
-hvn ; the specie of the true standard would go abroad first, 
and nothin;: would be sent back but base metal. If, like the 
RoinaTi emperors, he debased the silver, without debasing the 
gotd, the gold, would sudderdy disappear, and he would be 
reduced to hi.s bad silver. The exchange, as I have said in 
the preceding book,^ has deprived princes of the opportunity 
of showing gi-eat exertions of authority, or at least has ren- 
dered them inett'ectual. 


CHAP. XIV. 

How the Exchange is a Constraint on despotic Power. 

MU.SCO VY would have descended from its despotic power, 
but could not. The establishment of commerce depended on 
that of the exchange, and the transactions were inconsistent 
with all its laws. 

In 1745, the Czarina made a law to e.xpel the Jews, be- 
cause they remitted into foreign countries the specie of those 
who were banished into Siberia, as well as that of the 
foreigners entertained in her service. As all the subjects of 
the empire arc slaves, they can neither go abroad themselves, 
nor send away their effects without permission. The ex 
change which gives theiri the means of remitting their specie 

* See Joubert's Science Medals, Paris edit, of 1739, p. 39- 

I Extract of Virtues and Vices. ’ 

i See^moWe, part 2. chap. 12, and Le Journal des tke 

2Sth of July, on a discovery of fifty thousand medals. 

§ See Sawtte, ibid. || Ibid. 

IT Chap. 16 , 
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firojrf one couatry to another, is therefore entiieiy incompatiUe 
vith the laws oi 3.Iii;cow. 

Commeax itstOf fo ineonsister^ with the Eii^iian laws. 
The people are canjpO'til only of slaves employed in agricul- 
ture, and of sla‘.e= called tccleda^rics or gentlemen, who are 
the^mds of those slave's ; there is then riobody le;t for the 
third estate, which ought to be composed of mechanics and 
merchants. 


CHy^P. XV. 

T’he Practice of some Couniries in Italy 

THEY have made laws in some part of Italy to prevent sub- 
jects from selling their lands, in order to remove their specie into 
foreign countries. These laws may be good, when the riches 
of a state are so connected with the country itself, that there 
would be great difficulty in transferring them to another. 
But since, by the course of exchange, riches are in some degree 
independent on any particular state, and since they may with 
so much ease be conveyed from one country to anothei ; that 
must be a bad law which will not permit persons for their own 
interest to dispose of their lands, while they can dispose of 
their money. It is a bad law, because it gives an advantage 
to moveable effects, in prejudice to the land ; because it deters 
strangers from settling in the country ; and, in short, because 
it may be eluded. 


CHAP. XVI. 

The Assistance a Stale may derive from Bankers. 

. THE bankers business is, to change, not to lend money. 
If the prineg, makes use of them to change his specie, as he 
never does it but in great affairs, the least profit he can give 
for the remittance, becomes considerable ; and.jf they demand 
large profits, we may be certain that there is a knit in the 
administration. On the contrary, when they are eyjployed 
to advance specie, their art consists in procuring the greatest 
profit for the use of it, without being liable to be charged with 
usury. 
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CHAP. XAHI. 

Of Public Debts. 

SO'ME have imagined, that it was fot the advantage of a 
state to be indebted to itself : they thought that tl^is multiplied 
riches, by increasing tlie circulation. 

Those tvho are of this opi)iion have, I believe, confounded 
a girculating paper, which represents money, or a 'circulating 
paper which is the sign of the profits that a company has, or 
.will make by commerce, with a paper wliich represents a debt. 
The two first arc c.xtrcmely advantageous to the state: the 
lasj can never be so ; and all that wo c.m expect from it is, 
tlmt individuals have a good security from the government for 
their money. But let us sec the inconvcniencics which result 
from it. 

1 . If foreigners possess much paper which represents a debt, 
they annually draw out of the nation a considerable sum for 
intet'esw. 

9. A nation that is thus perpetually in debt, ought to have 
the exchange very low. 

3. The taxes raised for the payment of the interest of the 
debt, are a hurt to the manufactures, by raising the price of 
the artificer’s labour. 

4. It takes the true revenue of the state from those who 
have activity and industry, to convey it to the indolent ; that 
is, it gives the convenieiicics for labour to those who do not 
labour, and clogs with difficulties the industrious artist. 

These arc its inconveniencies : I know of no advantages. 
Ten persons have each a yearly income of a thousand 
crowns, either in land or trade ; this raises to the nation, at 
five per cent, a capital of two hundred thousand crowns. If 
these ten persons employed the half of their income, that is, 
five thousand crowns, iu pajiiig the interest of an hundred 
thousand crowns, which they had borrowed of others, that 
would be only to the state, as two hundred thous'ami crowns ; 
thstt is, in the language of the AlgebraistSj 200,000crowns— 
100,000^(»owfi%+ 100,000 crj)wns= 200,000. 

Peojde are thrown perhaps into this •‘error, by reflecting, 
that the paper which represents the debt of a nation is the 
sign of riches ; for none but a rich state can support such 
paper without fidling into decay. And if it docs not fall, it 

VOL. 1 1. 1'- 
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is a proof that the state has other riches hesidos. They say 
that it is not an evil, because thei>-e are resources against it ; 
and that it is an advantage, since., these resources surpass the 


CHAP. XVIII. 

Of the Payment of Pullic Debts, 

. IT is necessary, that ther'e should he a proportion between 
the state as creditor, and jthc state as debtor. The state 
may be a creditor to infinity, but it can only be a debtor to a 
certain degree, and when it surpasses that degree, the title of 
creditor vanishes. 

If the credit of the state has never received the least ble- 
mish, it may do what has been so happily practised in one of 
the kingdoms of Europe;* that is, it may acquire a great 
quantity of specie, and offer to reimburse every individual, at 
least If they will not reduce their interest. When the state 
borrows, the individuals fix the interest; when it pays,' the 
interest for the future is fixed by the state. 

It is not sufficient to reduce the interest : it is n<.ecssary to 
erect a sinking fund from the advantage of the reduction, in 
order to pay every year a part of the capital ; a proceeding .so 
happy, that its success increases every day. 

When the credit of the state is not entire, there is a new 
reason for endeavouring to form a sinking fund, because 
this fund being once established, will soon procure the public 
confidence. 

1. If the state is a republic, the government of which is in 
its ow’n nature consistent with its entering into projects of a 
long duration, the capital of the sinking fund may be inconsi- 
derable ; but it is necessary in a monarchy for the capital to 
be much greater. 

2. The regulations ought to be so ordered, that all the 
subjects of the state may support the weight of the establish- 
ment of these funds, because they have all the weight of the 
establishment of the debt ; thus the creditor of the state, by 
the sums he contributes, pays himself. 

3. There are four classes of men, who pay the debts of 
the state; the proprietors of theJand, those engaged. in trade, 
the labourers and artificers, and, in fine, the annuitant^ either 
of the state, or of private people. Of these four classes, the 


England. 
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last, in a case of necessity one would imagine, ouglit leaSt to 
be spared, because it is a c’ass entirely passive, while the state 
is supported by the active’ ■ igour of the other three. But as 
it cannot be higher taxed, without destroying the public con- 
fidence, of which the state^n general, and these three classes 
in particular, have the utmost need ; as a breach in the fmb- 
lic faitl* caimot be made on a certain number of subjects, 
without seeming to be made on all ; as the class of creditors 
is always the most exposed to the projects of ministers, and 
always in their eye, and under their immediate inspection, 
the state is obliged Jo give them' a singular protection, that 
the part which is indebted may n'jver have the least, advantage 
ov#r that which is the creditor. 


CHAP. XIX. 


Of lending upon Interest. 


SPECIE is the sign of value. It is evident, that he who 
has occasion for this sign, ought to pay for the use of it, as 
well hs for., every thing else that he has occasion for. All the 
difference is, that other things may be either hired or bought ; 
whilst money, which is the price of things, can only be hired, 
and not bought.* 

To lend money without interest, is certainly an action 
laudable and extremely good ; but it is obvious, that it is 
only a counsel of religion, and not a civil law. 

In order that trade may be successfully carried on, it is ne- 
cessary that a price be fixed on the use of specie ; but this 
should be very inconsiderable. If it be too high, the merchant 
who sees that it will cost him more in interest than he can 
gain by commerce, will undertake nothing ; if there is no con- 
sideration to be paid for the use of specie, nobody will lend 
it ; and here too the merchant will undertake nothing. 

I am mistaken, when I say nobody will lend ; the affairs 
of society will ever make it necessary. Usury wiU be estab- 
lished ; but with all the disorders with which it has been 
constantly attended. • * • 

The laws of Mahomet confound usuryi with lending upon 
intere^st. ^ UstfFy increases in Mahometan countries, in propor- 
tion to the severity of the prohibition. The lender indemni- 
fies himself for the danger he undergoes of suffering the penalty. 


M’e speak not here of gold and silver considered as a merchan- 
dize. 
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Ie those eastern countries, the greatest part of the people 
ar6 secure of nothing ; there is harlly any proportion between 
the actual pobsession of a sum, aiiAi the hopes of receiving it 
again after ha^ing lenc it,: usury ."hen must be raised in pro- 
portion to the danger of insolvency. 


CHAP. XX. 

Of MaxJh’me Uswy 

THE ‘greatness of mafitime u.sury is founded on two 
things ; the danger of the sea, tvhich makes it proper that 
those who expose their specie, should not do it without consi- 
derable advantage ; and the ease with whicli the borrow'er, by 
the means of commerce, speedily accomplishes a variety of great 
affairs. Put usury, with respect to landmen, not being 
fotinded on either of these two reasons, is either prohibited by 
the legislators, or, what is more rational, reduced to proper 
bounds. 


CHAP. XXL 

Of knding- hjj Contract, and the Stale of Ukiiry amongst the 
Romans. 

BESIDES the loans made for the aebantage of commerce, 
there is still a kind of lending by a civil contract, from whence 
results interest or usurj‘. 

As the people of Rome increased m cry day in power, the 
magistrates sought to insinuate themselves in their favour, by- 
enacting such larvs as were most agreeable to them. They 
retrenched capitals; they first lowered, and at length pro- 
hibited interest ; they took away the power of confining the 
debtor’s body ; in fine, the abolition of debts was contended 
for, whenever a tribune was disposed to render himself po- 
pular. 

Thcse-continual changes, whethei made by the laws, or by 
the plebiscita, naturalized usury at Rome ; for the creditors 
seeing the people their debtor, tbeix legislator, andth,eir judge, 
had no longer any confidence in their agreements : tlte people 
like a debtor who has lost his credit, could only tempt them to lend, 
by allowing an exorbitant interest ; especially as the laws ap- 
plied a remedy to the evil only from time to time, while the com- 
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plaints of the people ere continual, and constantly intimidated 
the creditors. This tvas die cause that .all honest means of 
borrowing and lending wen aboli'-hed at Rome, and that the 
most monstrous usury cstal lished itself in that city, notuith- 
st.aiiding the strict prohibitfon attd severity of the law.^ This 
evil was a consequence of the severity of the laws aga’lnst 
usury. 'Law’s excessively good are the source of excessive 
evil. The borrower found himself under a necessity of paying 
for the interest of the money, and for the danger the creditor 
underwent of stifferiiig the penalty of the law. 


CHAT. XXII. 

The same Siibjccl continued. 

THE primitive Romans had not any laws to regulate the 
rate of usury .f In the contests which arose on this subject 
between the plebeians and the patricians, c\cn in the sedition 
on the saecr, nothing was alleged, on the one hand, but 
justitic,- and on the other, but the severity of contracts.;]; 

They, then, only followed private agreements, which, I 
believe, wore most commonly at twelve per cent per annum. 
My reason is, that in the ancient language of the Romans, 
interest at six per cent was called half usury, and interest at 
three per cent quarter usury.§ Total usury must, therefore, 
have been interest at twelve per cent. 

But if it be asked, how such great interest could be estab- 
lished amongst a people almost without commerce ? I 
answer, that this people, being very often obliged to go to 
war without pay, were under a frequent necessity of borrow- 
ing : and as they incessantly made happy expeditions, they 
were commonly very able to pay. This is visible from the 
recital of the contests w'hich arose on this subject; they did 
not then disagree concerning the avarice of creditors, but said, 
that those who complained might have been able to pay, had 
tliey lived in a more regular manner. || 

They then made laws, which had only an inJiuejice on the 

* Tacit. Anrc* * * § !. lib. 6. 

■f (Jsu?y and interest among tile Romans signified the same thing. 

J Ses Dionysius Halicar. who has described it so well. 

§ Usur(E semisses, trientes, quadravtes. See the several titles of tlie 
digests and codes on usury, and especially the 17th law. with tlie note 
ff. de Usuris. 

II See Appitis’s speech on this subject, i.x Dionys. Halicaruasi » 
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present situation of affairs ; they ordained, for instance, that 
those who enrolled themselves for Pie war they were engaged 
in, should not be molested by their creditors ; that those who 
were in prison, should be set at libe -ty ; that the most indigent 
should be sent into the colonies : and sometimes they opened 
the public treasury. The people, being eased of their present 
burthens, became appeased; and as they required nothing for 
the future, the senate were far from providing against it. 

At the time when the senate maintained the cause of usury 
with so much constancy, the^ Romans w^re distinguished by 
an extreme love of frugality, poverty, and moderation : but 
the constitution was such, that the principal citizens alone 
supported all the e.xpenses of goternment, uhile the common 
people paid nothing. ' Plow then was it possible to deprive 
the former of the liberty of pursuing their debtors, and at the 
same time to oblige them to execute their offices, and to 
support the republic amidst its most pressing necessities ? 

Tacitus says, that the law of the twelve tables fixed the 
interest at one jicr cent." It is evident that he was mistaken, 
and that he took another law, of which I am going to speak, 
for the law of the twelve tables. If this had been regulated 
in the law of the twelve tables, why did they not make ure of 
its authority in the disputes which afterwards arose between 
the creditors and debtors.^ We find not any vestige of this 
law upon lending at interest; and let us have but never so 
little knowledge of the history of Romo, wc shall see that a 
law like this could not be the work of the decemvirs. 

The Licinian l.aw, made eighty-five years after that of the 
twelve tables,p was oue of those temporary regulations of which 
we have spoken. It ordained, that what had been paid for 
interest should be deducted from the principal, and the rest 
discharged by three equal payments. 

In the year of Rome 398, the tribunes Duellius and 
Menenius caused a law to be passed, which reduced the 
interest to one per cent per It is this law which 

Tacitus confounds with that of the twelve tables,^ and this 
was the first ever made by the Romans to fix the rate of 
interest. Ten years after,]) this usury was reduced one- 

c 

<3 

* Annal. lib. 6. ir 

t In the year of Rome 388. Tit. Liv. lib. 6. 

t Uncmria umra. Tit.. Liv. lib. T. ‘See the Defence of the'apilit of 
Laws, article Usury. 

§ Annal. lib. 6. 

{{ Under the consulate of L. Manlius Toiquatus, and C Plaiitiuj, 
accoidtiig to T. Ltv. lib. 7. This is the law mentioned by Tacitus, Annal, 
hb. 6 
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half; ^ and in the end entirely abolished ; i' and if we ‘may 
believe some authors whoir Livy had read, this was under the 
consulate of C. Martins Hutilius, and Q. Scrvllius, in the 
year of Rome 413. 1 _ • 

It fared with this law as with all those in which the legis- 
lator carries things to excess ; an iilfinite number of ^ays 
were fotfnd t6 elude it. They enacted, therefore, many others 
to confirm, correct, and temper it. Sometimes they quitted 
the laws to follow the common practice, at others, the common 
practice to follow the laws ; but in this case, custom easily 
prevailed. § When a man wanted to borrow, he found an obstacle 
in the very law made in his favour ; this law mus^ be evaded 
by* the person it was made to succour, and by the person con- 
demned. Sempronius Ascllus, the piictor, having permitted 
the debtors to act in conformity to the laws, (| was slain by 
the creditors for attempting to revive the memory of a severity 
that could no longer be supported.^ 

I quit the city, in order to cast an eye on the provinces. 

I have somewhere else observed, that the Roman provinces 
were exhausted by a severe and arbitrary government.** But 
this is not all, they were also ruined by a most shocking 
usury, 

Cicerd^takes notice, that the inhabitants of Salamis wanted 
to borrow a sum of money at Rome, but could not, because of 
the Gabinian law.ff We must, therefore, enquire into the 
nature of this law. 

As soon as lending upon interest was forbidden at Rome, 
they contrived all sorts of means to elude the law; and as 
their allies, and the Latins, were not subject to the civil 
laws of the Romans, they employed a Latin, or an ally, to 
lend his name, and personate the creditor. The law, there- 
fore, had only subjected the creditors to a matter of form, and 
the public were not relieved. 

The people complained of this artifice ; and Marius Sem- 
pronius, tribune of the people, by the authority of the senate, 
caused a plebiscitum to be enacted to this purport, that in 
regard to loans, the laws prohibiting usury betwixt Roman 

* Semiunciaria mura. f As Tacitus says, Annal. jib. 6. 

J This law was passed' at the instance of M. Genuciijs, tribune of 
the people. Tit. Liv. lib. 7. towards the endrj 

§ VeterijaniJmorefanus receptum erat. Appian, on the Civil war, 

II Pormisit eos legibus agere. Appian, on the Civil War, lib. 1. and 
the Epitome of Livy, lib. 64. 

^ In the year of Rome 663. 

Book 11, c. 19. ff Letters to Atticus, lib. 5, ep. 81. 

It Livy. §§ Ibidj 
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citizclis, should equally take place hetweeu a citi/cn and an 
ally, or a citizen and a Latin.* i 

At that time they gave the nairS of allies to the people of 
Italy properly so called, lahicli ex-ended as far as the Arno 
and the Rubicon, and was not g'overned in the form of a 
Rom'an province. 

It is an observation of Tacitus, f that new frauds were con- 
stantly committed, whenever any laws were jiasscd for the 
preventing of usury. Finding themselves debarred from 
lending or boj rowing in the name of an ally, they soon con- 
trived to bon Qw of some inlia'bitant of the provinces. 

To remedy this abuse, tiicy were obliged to enact a new 
law; and GabiniusJ upon the passing of that famoii:. lat., 
which was intended to prevent the corruption of suffrages, 
must naturally have reflected, that the best way to attain this ^ 
end was, to discourage the lending upon interest: these were 
two objects naturally connected ; for usury always iiicreas.-d 
at the time of clcctious,§ because they stood in need of money 
to bribe the voters. It is plain, that the Gahinian law had 
extended the Senatus Consultum of Marcus t'cmpronius to 
the provinces, since the people of Salamis could not borrow 
money at Rome, because of that very law. Brutus, upder 
fictitious names, lent them some money |) at four y/er' ctni a 
month, and obtained for that purpose two Senatus Con- 
sultums ; in the former of which it was expiessly mentioned, 
that this loan should not be considered as an evasion of the 
law,*"'^ and that the governor of Sicily should determine 
according to the stipulations mentioned in the bond of the 
Salaminians. 

As lending upon interest was forbidden by the Gahinian 
law between provincials and Roman citizens, and the latter 
at that time had all the money, of the globe in their hands, 
there was a necessity for tempting them with the bait of 
extravagant interest, to the end that the avaricious might 
thus lose sight of the danger of losing their money. And as 
they were men of great power in Rome, who awed the magis- 
trates, and overruled the laws, they were emboldened to lend, 
and to c.xtort great usury. Hence the provinces weie suc- 

* In the year 561 ofjlome. See Livy. f Aiinal. lib. 6. 

I In the year 015 of Rome. 

§ See Cicero to AUiej'S, lib. 4. ep.“15 and 16. 

Ij Cicero to Atticus, lib. 6. ep. 10. 

If I’ompey having lent 600 talents to king Ariobaizanes, made that 
pnncp pay him thirty-three Attic talents every thirty days. Cic, ad 
-All. hb. 3. ep. 21, lib. 6. ep. It. 

Ut neqiie Salamimis, -'.eque cm eis dedisset, fiaudi esset. Ibid. 
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ccssivcly i-MvageJ by every one who had any eredit in Rome ; 
and as each governor, at e.itcring njjon his ])rovince, pnli- 
lishcd his edict,'* wherein ^je fixed the rate of interest in what 
manner he pleased, the h gislaturcj played into the hand's of 
avarice, and the latter scrvfcd the mean purposes of the legis- 
lator. ’ '* 

But the j^lublic business must be carried on; and w'herever 
a total inaction obtains, the state is undone. On some occa- 
sions the towns, the corporate bodies, and societies, as well as 
private people, were under a necessity of borrowing ; a necessity 
but too urgent, were it only to repair the ravages of armies, 
the rapacity of magistrates, tl'p extortions of collectors, and 
the corrupt practices daily introduced ; for never was there at 
one period so much poverty and opulence. The senate, being 
possessed of the cxeculivo jiowcr, granted, through necessity, 
and oftentimes through favour, a permis-sion of borrowing from 
Thoman citizens, so as to enact decrees for that particular 
purpose. But even these decrees were discredited by the 
law ; for they might give occasion to the people's insisting 
upon nevt rates of iutcrcot, wliich would augment the danger 
of losing the capital, while they made a farther extension of 
usuij.t I shall ever repeat it, that mankind arc governed, 
not by e'ktremcs, but by principles of moderation. 

He pays least, says Ulpian, who pays latest. | This decides 
the ((ucstion, whether interest be lawful ; that is, whether the 
creditor can sell time, and the debtor buy it. 

" Cicero’s edict i'lxed it to one per cent a niontli, tvith interest upon 
interest, at tlie espuation of the jear. With regard to the farmers of 
the republic, he engaged them to grant a respite to their debtors; if 
the latter did not pay at the time fixed, he awarded the interest men- 
tioned in the bond. Cic. ad. Att. lib. 6. ep. 1. 

-j- See what Lucretius says, in the 21st letter to Atticus, lib. 5. There 
was even a general Senatus Consultuni, to fix the rate" of interest at one 
per cent a month. See the same letter. 

J Leg. 12. If. de verb 
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BOdK xiaii. 

OF LAWS IN THE RELATION THEY BEAR TO THE 
NUMBER OF INHABITANTS. 


CHAP. I. 


Of Men mid Animals with respect to MuHiplicalion of their 
Specks. 


Di 


“ELIGHT of human kind/ and Gods above; 
Parent of Rome, propitious Queen of Love ; 

if * Sit « * * * 


For when the rising spring adorns the mead, 

And a new scene of nature stands dispilay’d ; 

When teeming buds, and cheerful greens appear, 

And western gales unlock the lazy year; 

The joyous birds thy rvelcomc fust express, 

Whose native songs thy geirial fire confess : 

Then savage beasts bound o'er their slighted food. 
Struck with thy darts, and tempt the raging flood : 

All nature is thy gift, earth, air, and sea; "I 
Of all that breathes the various progeny [- 
Stung with delight, is goaded on by thee. j 
O’er barren mountains, o’er the flow’ry plain, ) 

The leafy forest, and the liquid main, > 

Extends thy uncontrol’d and boundless reign. J 
Thro’ all the living regions thou dost move, 

And scatter’bt where thou go’st the kindly seeds of love. 


The females of brutes have an almost constant fecundity. 
But in the human species, the manner of thinking, the 
character, the passions, the humour, the caprice, the idea of 
preserving beauty, tht pain of child-bearing, and the fatigue 
of a too numerous family, obstruct propagation a thousand 
different ways. 


Dijden’s Lucr. 
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C»^AP. II. 

0 

Of Marriage. 

3 ) . 

THE natural obligation of the father to provide for his 
children has established marriage, which makes known the 
person who ought to fulfil this obligation. The people* 
mentioned by Pomponius Mela -f- had no other way of dis- 
covering him but by resemblance. 

Aipong civilized nations, the father is that person on whom 
the laws, by the ceremony of marriage, have fixed this duty; 
because they find in liim flic man they want, f 

Amongst brutes this is an obligation which the mother can 
generally perform ; but it is much more extensive amongst 
men. Their children indeed have reason ; but this comes 
only by slow degrees. It is not sufficient to nourish them; 
we must also direct them : they can already live ; but they 
cannot govern themselves. 

Illicit conjunctions contribute but little to the propagation 
of tii..-apecies. The father, who is under a natural obligation 
to nourish and educate his children, is not then fixed ; and 
the mother, with whom the obligation remains, finds a thou- 
sand obstacles from shame, remorse, the constraint of her sex, 
and the rigour of laws ; and besides, she generally wants the 
means. 

Women who have submitted to a public prostitution, cannot 
have the conveniency of educating their children : the trouble 
of education is incompatible with their station ; and they are 
so corrupt, that they can have no protection from the law. 

It follows from all this, that public continence is naturally 
connected with the propagation of the species. 


CHAP. III. 

Of t/ie Condition of Children. 

IT is a dictate of reason, that when' there is a marriage, 
children should follow the station or condition of the father ; 

^ The Garaniantes. ■}■ Ijih. 1. cap. 8. 

I Fatcr est quem nuptta dewnnstt tnt. 
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and tRat when there is not, they can belong to the mother 
only.* 


j j; — 

CHAP. IV. 

Of Families. 

IT is almost every where a<custom for tl.e wife to pass into 
the family of the husband. The contrary is without any 
inconvenieney established at 5?orinosa,i' where the husband 
enters into the family of the wife. 

This law, which fixes the family in a succession of persons , 
of the same sex, greatly contributes, independently of the first 
motives, to the propagation of the human species. The 
family is a hind of property ; a man who has children of a 
sox which docs not perpetuate it, is never satisfied if he has 
not those who can render it perpetual. 

Names, whereby men acquire an idea of a thing, which one 
would imagine ought not to perish, are extremely proper to 
inspire every family with a desire of extending its dui’avion. 
There are people, amongst whom names distinguish fainilic.s : 
there are others, w’hcrc they only distinguish persons : the 
latter have not the same advantage as the ibrmer. 


CHAP. V. 

Of the several Orders of lawful Wives. 

LAWS and religion sometimes establish many kinds of 
civil conjunctions; and this is the case among the Mahometans, 
where there are several orders of wives, the children of whom 
are distinguished by being born in the house, by civil con- 
tracts, or even by the slavery of the mother, and the subse- 
quent ackncwledgment of the father. '• 

It would be contraiy to reason, that the law should stig- 
matize the children for what it approved in theVatherj , All 
these children ought, “therefore, to succeed, at least if some 

For tins reason, among nations that have slaves, the child almost 
always follows the station or condition of Ihe mother, 
i Pii Ilaldc, tom. 1. page -165. 
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particular reason does not oppose it, as in Japan, whero, none 
inherit but the children oi‘ the v.-ife given by tlie emperor, 
d heir policy demands ilia ', the gifts of the emperor should not 
be too much divided, bee.'-usc they subject them to a kind of 
seiAlce, like that of our ai cient iicts. 

There are countries, where a wife, of the second rank aiijoys 
nearlyithe iSainc honours in a family, as in our part of the 
world are granted to an oidy consort ; there the children of 
concubines are deemed to belong to the first or principal wife. 
Thus it is also established in China. Filial respect,**^ aird 
the ceremony of deep mourning, arc not due to the natural 
mother, but to her appointed by the law. 

^ By means of tins fiction, they have no bastard children ; 
and where such a fiction docs not take place, it is obvious, 
that a law to legitimate the children of concubines, must be 
considered as an act of violence, as the bulk of the nation 
\jould bo stigmatized by such a decree. Neither is there any 
jegulation in those countries, with regard to cblldrcn born in 
adultery. The recluse lives of women, the locks, the inclo- 
sures and the eunuchs, render all infidelity to their husbands 
so difficult, that the law judges it impossible. Besides, the 
same sword would exterminate the mother and the child. 


CHAP. VI. 

Oy Bastards in different Goueriimcnts. 

THEY have, therefore, no such thing as bastards, where 
polygamy is permitted ; this disgrace is known only' in coun- 
tries, in which a man is allowed to marry but one wife. Here 
they were obliged to stamp a mark of infamy upon concu- 
binage, and consequently they were under a necessity of stig- 
matizing the issue of such umawful conjunctions. 

Ill republics, where it is necessary that there should be the 
purest morals, bastards ought to be more degraded than in 
monarchies. 

The laws made against them at Home wgre perhaps too 
severe, but as the ancient institutions laid all 'the citizens 
under a necessity of marrying ; and as' marriages were also 
softeired^b^he permission to repudiate or make a diyogCe; 
nothing but an extreme corruption of manners could • lead 
them to concubinage. 


' [)ii llalde, vul. 2. p. 129. 
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It is observable, that as the quality of a citizen was a very 
considerable thing in a democratic government, where it 
carried with it the sovereign pew's, they frequently made 
laws- in respect to the state, of basta; ds, which had less relation 
to the thing itself, and to the honesty of marriage, than to 
the particular constitution of the republic. Thus the people 
have sometimes admitted bastards into the number of citizens, 
in order to increase their power in opposition to the great.* 
Thus the Athenians excluded bastards from the privilege of 
being citizens, that they might possess a greater share of the 
corn sent them by the king of Egypt. '■ In fine, Aristotle 
informs us, that in many cities where there was not a sufficient 
number of citizens, their bastards succeeded to their possessions-, 
and that when there was a proper number, they did not in- 
herit. 


CHAP. VIL 

Of the Father's Consent to Marriage. 

- t » 

THE consent of fathers is founded on their authority, that 
is, on the right of property. It is also founded on their love, 
on their reason, and on the uncertainty of that of their 
children, whom youth confines in a state of ignorance, and 
passion in a state of ebriety. 

In the small republics, or singular institutions already 
mentioned, they might have laws which gave to magistrates 
that right of inspection over the marriages of the children of 
citizens, which nature had already given to fathers. The 
love of the public might there equal or surpass all other love. 
Thus Plato would have marriages regulated by tbe magis- 
trates : tbis the Lacedemonian magistrates performed. 

But in common institutions, fathers have the disposal of 
their children in marriage : their prudence in this respect is 
always supposed to be superior to that of a stranger. Nature 
gives to fathers a desire of procuring successors to their 
children, when they have almost lost the desire of enjoyment 
themselves." In the several degrees of progeniture, they 
see themselves insensibly advancing to a kind- of immor- 
tality. But wbat irvist be dond, if oppression and '^ivarlce 
arise to such a height as to usurp all the authority of fathers 


^ Aristotle, Politics, lib, 0, cap. 4. 
Ibid. hb. 3. cap. 3. 
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Let us hear what Thomas Gapje says, in regard to the conduct 
of the Spaniards in the West Indies."* 

According to the numle • of the sons and daughters that are 
marriageable, thefather'’s rihute is raised and increased, until 
they provide husbands and wives for their sons and daughters, 
who, as soon as they are married, arf charged with tribute ; 
which, ^hat it may increase, they will suffer none above fifteen 
years of age to live unmarried. Nay, the set time of mar- 
riage appointed for the Indians, is at fourteen years ferr the 
man, and thirteen for the woman ; alleging that they are 
sooner ripe for the fruit of wedlock, and sooner ripe in know- 
ledge and malice, and strength for work and service, than any 
ojjier people. Nay, sometimes they force them to inarry, who 
are scarce twelve and thirteen years of age, if they find then 
well limbed and strong in body, eiplaining a point of one of the 
canons, which alloweth fourteen and fifteen years. Nisi mali- 
TJA suppi.FAT p:j'ati;m. 11c saw a list of these taken. It 
was, says he, a most shameful afikir. Thus in an action 
which ought to be the most free, the Indians are the greatest 
slaves. 


CHAP. VIII 
The same Sufyect continued. 

IN England, the law is frequently abused, by the daugh- 
ters marrying according to their own fancy without consulting 
their parents. This custom is, I am apt to Imagine, more 
tolerated there than any whei e else, from a consideration, that 
as the laws have not established a monastic celibacy, the 
daughters have no other state to choose but that of marriage, 
and this they cannot refuse. In France, on the contrary, 
young women have always the resource of celibacy ; and there- 
fore the law which ordains that they shall wait for the con- 
sent of their fathers, may be more agreeable. In this light 
the custom of Italy and Spain must be less rational; convents 
are there established, and yet they may marry without the 
consent of their fathers. ' 

* \ ?few SSrvey of the West 'Indies by Thomas Gage, p. 345, -Srd 
edit. 
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C ij A P. |IX. 


Of young Women. 

YOUNG women who are conducted by marriage alone to 
liberty and pleasure ; who have a mind which dares not think, 
a heart which dares not feel,|, eyes which^ dare not see, ears 
which dare not hear, who appear only to show themselves 
silly, condemned without inWrmission to trifles and precepts, 
have sufficient inducements to lead them on to marriag'e : it 
is the young men that want to be encouraged. 


CHAP. X. 

What it is that determines to Marriage. 

WHEREVER a place is found in which two persons can 
live commodiously, there they enter into marriage. Nature 
has a sufficient propensity to it, when unrestrained by the dif- 
ficulty of subsistence. 

A rising people increase and multiply extremely. This is, 
because with them it would be a great inconveniency to live in 
celibacy ; and none to have many children. The contrary of 
which is the case when a nation is formed. 


CHAP. XI. 

Of the Severity of Government. 

IREN whn have absolutely nothing, such as beggars, have 
many children. Thjs proceeds from their being in the case 
of a rising people : it costs the father nothing tot^iwe Jiis art 
to his offspring, who’cven in their infancy are the instruments 
of this art. These people multiply in a rich or superstitious 
country, because they do not support the burthen of society ; 
but are themselves the burthen. But men who are poor, only 
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because they live under a severe government ; who regard 
their fields less as the source of their subsistence, than as a 
cause of vexation ; these 'men, I say, have few children : they 
have not even subsistence ^or themselves ; how then can they 
think of dividing it ? they are unable to take care of their own 
persons when they are sick ; how then can they attend t(» the 
wants rf creatures whose infancy is a continual sickness ? 

It is pretended by some who are apt to talk of things which 
they have never examined, that the greater the poverty of the 
subjects, the more numerous their families : Aat the more 
they are loaded with taxes, the more industriously they en- 
deavour to put themselves in a station in which they will be 
a]|)le to pay them : two sophisms,* which have always destroyed 
and will for ever he the destruction of monarchies. 

The severity of government may he carried to such an ex- 
treme, as to make the natural sentiments destructive of the 
natural sentiments themselves. Would the women of Ame- 
rica have refiised to bear children, had their masters been less 
cruel ?* 


CHAP. XII. 


Of lilt Number of Males and Females in different Countries. 

I HAVE already obsei'ved, that there are born in Eu- 
rope rather more hoys than girE.-f* It has been remarked, 
that in Japan there are horn rather more girls than boys 
all things compared, there must be more fruitful women in 
Japan than in Europe, and consequently it must be more po- 
pulous. 

We are informed, that at Bantam there are ten girls to one 
boy.§ A disproportion like this must cause the number of 
families there, to be to the number of those of other climates, 
as 1 to 51; which is a prodigious difference. Their fami- 
lies may be much larger indeed; but there must be few 
men in circumstances sufficient to .provide for so large a 
family. 


* 

edit. 


A^ew ^rfrvey of the West^Indies, by Thomas Gage, page 97, 3rd 


I Book 16, chap. 4. 

4 See Kempfer, who gives a computation of the people of Meaco. 

§ Collection of Voyages that contributed to the establishment of the 
East India Company, vol. i. p-tS-y. 


VOL. II. 


G 
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CHAP. 

OJ >'Sca-port Tovans. 

IN sea-port towns, where men expose themselves to a thou- 
sand dangers, and go abroad to live or die in distant climates, 
there are fewer men than women : and ye^t we see more ehil- 
dren there than in other places. This proceeds from the 
greater ease with which theyqirocure the means of subsistence. 
Perhaps even tlie oily parts of fish are more proper to fnrniyh 
that matter which contributes to generation. This may be 
one of the causes of the infinite number of people in Japan * 
and Chlna,f where they live almost wholly oir fish.lj; li' this 
be the case, certain monastic rules, which oldige the monks to 
live on fish, must be contrary to the spirit of the legislator 
himself. 


CHAP. XIV. 

Of the Productions of the Earth 7sh{ch require a greater orlcss 
Number of Men. 

PASTCIIE lands are but little peopled, because they find 
employment only for a feiv. Corn lands employ a great many 
men, and vineyards infinitely more. 

It has been a frequent complaint in England, § that the in- 
crease of pasture land diminished the inhabitants'; and it has 
been observed in France, that the prodigious number of vine- 
yards is one of the great causes of the multitude of people. 

Phose countries wlicrc coal-pits furnisli a proper substance 

Japan is composed of a number of isles, wiieio there are many 
banks, and the sea is tlicre extremely full of iish. 

t China aboitjids in rivers. 

t See Duhliilde, tom. 2, p. 139-142. 

§ llie greatest numbeS- of the proprietors of land, says bishop Bur- 
net, hnding; more profit in selling their wool than theirNarn, J-Wflosed 
then- estates ; the comm'bn.s, ready to perish with hunger, rose up in 
aims; tiiey insisted on a division of the lands : the young king even 
w rote oil tins subject. And proclamations were made against those 
w uj inclosed their lands. Abriil^mctit of the History of the Heforma- 
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for fuel, have this advantage over others, that not having the 
same occasion for forests, the lands may be cultivated. 

In countries productive o^f rice, they are at vast pains in 
watering the land 4 a great number of men must therefore he 
employed. Besides, there is less land required to furnish 
subsistence for a family, than in thoste which produce Aher 
hinds of^graiu. In fine, the land which is elsewhere employed 
in raising cattle, serves immediately for the subsistence of 
man ; and the labour, which in other places is performed by 
cattle, is there performed by men 4 so that the culture of the 
soil becomes to man an immense manufacture. 


C II A P. XV. 

'OJ the Number of Inhabitants with relation to the Arts. 

WHEN there is an Agrariait law, and the lands are 
equally divided, the country may be extremely well peopled, 
though there are but few arts 4 because every citizen receives 
from the cultivation of his land whatever is necessary for his 
subsistence, and all the citizens together consume all the 
fruits of the earth. Thus it was in some republics. 

In our present situation, in which lands are unequally dis- 
tributed, they produce much more than tho.se who cultivate 
them are able to consume 4 if the arts, therefore, should be 
neglected, and nothing minded but agriculture, the country 
could not be peopled. Those who cultivate, or employ 
others to cultivate, having corn to spare, nothing would en- 
gage them to work the following year 4 the fruits of the earth 
would not be consumed by the indolent 4 for these would 
have nothing with which they could purchase them. It is 
necessary then that the arts should be established, in order 
that the produce of the land may be consumed by the labourer 
and the artificer. In a word, it is now proper that many 
should cultivate much more than is necessary for their own 
use. Fortins purpose they must have a desirfi of enjoying 
superfluities 4 and these they can receive only frolh the ar- 
tificer. ’ 

Th'iJaach^s designed to abridge art, sjre not always use- 
ful. If a piece of workmanship is of a moderate price, such 
as is equally agreeable to the maker and the buyer, those ma- 
chines which would render the manufacture more simple, or, 
in other words, diminish the number of workmen, would be 
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pernicious. And if water-mills were not every where estab- 
lished, I should not have believed them so useful as is pre- 
tended, because they have deprived an infinite multitude of 
their employment, a vait numbfe of persons of the use of 
water, and great part of the land of its fertility. 


CHAP. XVI., 

The Concern of the Legislator in the Propagation of the 
Species. " 

REGULATIONS on the number of citizens depend 
greatly on circumstances. There are countries, in which na- 
ture does all ; the legislator then has nothing to do. What 
need is there of inducing men by laws to propagation, when a 
fruitful climate yields a sufficient number of inhabitants? 
Sometimes the climate is more favourable tlian the soil ; the 
people multiply, and are destroyed by famine ; this is the 
case of China. Hence a father sells his daughters-; -ulld ex- 
poses his children. In Tonquin,’'' the same causes produce 
the smne effects ; so we need not, like the Arabian travellers 
mentioned by llenaudot, search for the origin of this in their 
sentiments on the inctempsychosis.-f* 

For the same reason, the religion of the isle of Formosa 
does not suffer the women to bring their cluklren into the 
world till they are thirty-five years of age the priestess be- 
fore this age, by bruising the belly procures abortion. 


CHAP. XVII. 

Of Greece, and the Number of its Inhabitants. 

Cl ' . ' 

THAT effect which In certain countries of the east springs 
from physical causes, was produged in Greece b^tba nature of 

* Bampiet’s Voyages, vol. 3. 

■1 Ibid. p. 167. 

t See the Collection of Voyages that contributed to the establish- 
ment of the East India Company, vol. 1, part I, p. 182, 188. 
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the government. The Greeks were a great nation, composed 
of cities, each of which ha.d a distinct government and sepa- 
rate laws. They had no more the spirit of conquest and am- 
bition, than those of Swisserland, '’Holland, and Germany, 
have at this day. In every republic the legislator had in 
view tbp happiness of the citizens ai home, and their power 
abroad, lest it should prove inferior to that of the neighbour- 
ing cities.* Thus, with the enjoyment of a small territory 
and great happiness, it was easy for the number of the citizens 
to increase to such degree as to, become burthensome. This 
obliged them incessantly to send out colonies and, as the 
Swiss do now, to let their men tout to war. Nothing was 
'neglected that could hinder the too great multiplication of 
children. 

They had amongst them republics, whose constitution was 
very remarkable. The nations they had subdued were obliged 
to^rovide subsistence for the citizens. The Lacedtemonians 
were fed by the Helotcs, the Cretans by the Periecians, and 
the Thessalians by the Penestes. They were obliged to have 
only a certain number of freemen, that their slaves might be 
able to furnish them with subsistence. It is a received maxim 
in ou.” days, that it is necessary to limit the number of re- 
gular troops : now the Laccdaimonians v ere an army main- 
tained by the peasants : it was proper therefore that this army 
should be limited; vitliout this the freemen, who had all the 
advantages of society, would increase beyond number, and the 
labourers be overloaded. 

The politics of the Greeks were particularly employed in 
regulating the number of citizens. Plato fixes them at five 
thousand and forty, :J; and he would have them stop or encou- 
rage propagation, as was most convenient, by honours, shame, 
and the advice of the old men ; he would even regulate 
the number of marriages, in such a manner, that the republic 
might be recruited without being overcharged. § 

If the laws of a country, says Aristotle, forbid the exposing 
of children, the number of those brought forth ought to be 
limited. [| If they have more than the number prescribed by 
law, he advises to make the women miscarry before the foitus 
be foraaed. ^ > 

The same author mentions the infamous mean^ made use 

* Iifvalour, disapline, and mifitary exercise-* 

■f The Gauls, who were in the same circumstances, acted in the same 
manner. 

J Repub. lib. 5. § Ibid. 

II Polit, lib. 7^ cap. 16. 


IF Ibid. 
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of by the Cretans, to prevent their having too great a number 
of children : a proceeding too indecent to repeat. 

There are places, says Aristotle.again,'* where the laws give 
the privilege of being citiiens to strangers, or to bastards, or 
to those whose mothers only are citizens ; but as soon as they 
have a sufficient numbel of people, this privilege ceases. The 
savages of Canada burn their prisoners ; but when they have 
empty cottages to give them, they receive them into their na- 
tion. 

Sir William Petty, in his calcuIatlonSt supposes that a man 
in England is worth what he would sell for at Algiers."!' This 
can be trup only with respect to England. There arc coun- 
tries where a man is worth nothing, there are others where he 
worth less than nothing. 


CHAP. XVIII. 

Of the State and Number of People before the Romans. 

ITALY, Sicily, Asia Minor, Gaul and Germany, were 
nearly in the same state as Greece ; full of small nations that 
abounded with inhabitants, they had no need of laws to in- 
crease their number. 


CHAP. XIX. 

Of the Depopulation of the Globe. 

ALL these little republics were swallowed up in a large 
one, and the globe insensibly became depopulated : in order to 
be convinced of this, we need only consider the state of Italy 
and Greece, “before and after the victories of the Romans. 

“ You '‘will ask wje,” says Livy,J “ where the Volsci could 
find soldiers to support the war, after having bei^j, so often de- 
feated. There must have been formerly an infinite riimher of 
people in those countries, which at present would be little belter 


* Polit. lib. 3, cap, 3. 
t Sixty pounds sterling. 


J Lib, 6. 
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than a desart, were it not for a few soldiers and Roman 
slavesP 

“ The Oracles have ceased," says Plutarch, “ because the 
places where they spoke are destwyed. At present we can 
scarcely find in Greece three thousand men fit to bear arms.'’ 

I shall not describe," says Str.aho,'^ “ Epimis, arttl the 
adjacent pl(Xes ; because these countries are entirely deserted. 
This depopulation, which began long ago, still continues ; so 
that the Roman soldiers encamp in the houses they have aban- 
doned." We find the cause of this in Polybius, who says, 
that Paulus yE minus, after hfs sictory, destroyed seventy 
cities of Epirus, and carried au ■jy a hundred and fifty thou- 
annd ‘slaves. 


CHAP. XX. 

That the Romans were under a Necessity oj' making Laws to 
encourage the Tropiagation of the Species. 


THE Romans, by destroying others, weic themselves de- 
stroyed: incessantly in acf'on, in the heat of battle, and in the 
most violent attcmjits, they More out like a weapon kept con- 
stantly in use. 

I shall not here speak of the attention with which they ap- 
])lied themselves to piocurc citizens in the room of those they 
lost,'f' of the associations tlicy entered into, the privileges they 
bestowed, and of that immense nursery of citizens, their 
slaves. 1 shall mention what they did to recruit the number, 
not of their citizens, but of their men ; and as these were the 
people in the world who knew best how to adapt their laws to 
their projects, an examination of their conduct, in this respect, 
cannot be a matter of indifference. 

* Lib. 7 . p. 496. 

t I have treated of this in the Cimsidu atioiis on the Causes nf the Rise 
and Declension of the Roman Grandeur, 
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CHAP. XXL 


Of the Laws of the Romatis relating to the Propagation of the 
Species. 


{, • , , 

THE ancient laws of Rome endeavored greatly to incite 

the citizens .to marriage. The senate and the people made 
frequent regulations on this subject, as Augustus says in hls 
speech related by Dio.* 

Dionysius Halic.arnasseus *[- cannot believe, that after the 
death of three hundred and five of the Fabii, exterminated by 
the Veicutes, there remained no more of this family, but oiip 
single child ; because the ancient law, which obliged every 
citizen to marry and to educate all his children, was still in 
force. J 

Independently of the laws, the censors had a particular eye 
upon marriages, and according to the exigencies of.- the 
republic engaged them to it by shame and by punishments.^ 

The corruption of manners that began to take place, con- 
tributed vastly to disgust the citizens against marriage, which 
was painful to those who had no taste for the pleasures of in- 
nocence. This is the purport of that speech which Metellus 
Numidicus, when he was censor, made to the people :|| “ .fit 
were possible for us to do without wives, we should deliver our- 
selves from this evil : but as nature has ordained that we can- 
not live very happily with them, nor subsist without them, we 
ought to have more regard to our own preservation, than to 
transient g^-atifications." 

The corruption of manners destroyed the censorship, which 
was itself established to destroy the corruption of manners : 
for when this depravation became general, the censor lost his 
power 

Civil discords, triumvirates, and proscriptions, weakened 
Rome more than any war she had hitherto engaged in. 

* Lib. 56. -f- Lib. 2. 

t In the year of Rom^ 277. “ 

§ See what was done in tliis respect in T. Livy, lib. 45. The Epi- 
tome oi'T. Livy, lib. 59. Aulus Gellius, lib. 1, cap. 6. Valerius Maxi- 
mus, lib. 2, cap. 19. 

II It IS m Aulus Gellius, lib. 1, cap. 6. 

if See what I have said m book 5, chap. 19. 
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They left but few citizens,'^ and the greatest part of them 
unmarried. To remedy this last evil, Cssar and Augustus 
re-established the censorship, and would even be censors them- 
selves."!- Ctesar gave rewards to those who had many chil- 
dren.;}; All women under forty-five years of age, who had 
neither husband nor children, were ibrbid to wear jewel?, or 
to ride m lAters ;§ an excellent method thus to attack celi- 
bacy by the power of vanity. The laws of Augustus were 
more pressing ; II he imposed new penalties on such as were 
not married,^ and jpereased the rewards both of those who 
were married, and of those who had children. Tacitus calls 
these Julian laws ; to all appearance they were founded on 
’ tl?e ancient regulations made by the senate, the people, and 
the censors. 

The law of Augustus met with innumerable obstacles ; and 
thirty four years after it had been made, the Roman knights 
insisted on its being abolishcd.'|*-f* He placed on one side 
such as were man icd, and on the other side those who were 
not : these last appeared by far the greatest number ; upon 
which the citizens were astonished and confounded. Augustus, 
with the gravity of the ancient censors, addressed them m this 
manner ;j;| 

“ Wliile sickness and war snatch away so many citizens, 
what must become of this state if marriages are no longer con- 
tracted ? The city does not consist of houses, of porticos, of 
jiublic places, hut of inhabitants. You do not see men, like 
those mentioned in Fable, starting out of the earth to take care 
of your affairs. Your celibacy is not owing to the desire of 
living alone : for none of you eats or sleeps by himself. You 
only seek to enjoy your irregularities undisturbed. Do you cite 
the example of the Vestal Virgins ? if you preserve not the laws 
of chastity, you ought to be punished like them. You are 
eepially bad citizens, whether your example has an injluence on 
the rest of the world, or whether it he disregarded. My only 
view is the perpetuity of the republic. I have increased the 

Csesar, after the civil war, having made a survey of the Roman 
citizens, found there were no more than one hundred and fifty thousand 
heads of families, Fiona’s Epitome of Livy, 17 th decad. 

See Dio, lib. 43, and Xiphiliiius in August. 

i Dio,lib. 43. Suetonius, life of Caesar, chap. 20. ’AgpiaD, lib. 2, 
of the Civil War. 

§ Eusebius, in his Chronicle. 

II D»,li]j#%. 

In the year of Rome, 736. 

** Julias rogationes. Annal. lib. 3. 

tt In the year of Rome, 762. Dio, lib. 56. 

I have abridged this speech, which is of a tedious length j it is to 
be found in Dio, lib. 56. 
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jKtiallies of those il J:o have disnhci/cd ; and with respect to 7-e- 
wards, thaj arc such, as I do not Ic/ioio whether virtue has 
ever received gi-calcr. Fur less will a thousand men expose 
life itself; and yet will nQt these bigage you to take a wife 
a7id pi'ooide far children' f 

Pis made a law, whict was called after his name, Julia and 
Papia Poppeca, from the names of the consuls for part ol that 
yoar.'^ The greatness of the evil appeared, even in their 
being elected : Uio tells us that they were not married, and 
that they had no childrcn.'|‘ 

This decree of Augustus Iras properly ' a code of laws, and 
a systematic body of all the ^•egiilations that could he made on 
thl.s subject. The Julian laws were incorporated into it.; 
and received a greater strcngtii. i It was so extensive in its 
use, and had an influence on so many things, that it formed 
the finest jrart oi' the civil law of the Romans. 

We find parts of it disv/orscd in the precious fragraerts 
of Ulpiatj.^ iti tlic laws of th.e Digest, collected from authdrs 
who wrote ou i.hc 1 ’apian laws, in the lustovians and others 
who have cited tliem, in the Thcodosian code which abo- 
lished them, ;md in the works of the lathers, wlio have cen- 
sured them, v.ilhout doubt, from a laudable zeal for the 
things of the other life, but with very little knowledge of the 
affairs of tlil.s. 

These laws had many heads, || of which we know thirty-five, 
But to return to iny subject as speedily as possible, I shall 
begin with that head, which Aulus Gellius informs us was 
the seventh, and relates to the honours and rewards granted 
by that law.^ 

The Romans, Viho for the most part sprung from the cities 
of the Latins, which were Laccda;monian colonies,’"'* and had 
received a part of their laws even from those cities, had, like 
tlie Laecdieraoiiians, such veneration for old ago, as to give it 
all honour and precedency. When the republic wanted ci- 
tizens, she granted to marriage, and to a number of children, 
the privileges which had been given to age.jj; She granted 

Marcus Papius Mutilus, and Q. Poppreus Sabinus. Dio, lib. 55. 

t [bid. 

X The 14th tftle of the fragments of Ulpian distinguishes very rightly 
between thd Julian and the Papian law. 

§ James Godfrey ha^made a collection of these. 

II The 35lh is cited in the l9th lawj ff. deritu nuptial^:. 

IF Lib. 2, cap. 1,5. ' 

‘ Dionys. nahcarnasbcus. 

It The deputies of Horae, who were sent to search into the laws of 
Greece, went to Athens, and to the cities of Italy. 

Tl Aldus Gclhus, hb. 2, cap. 15. 
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some to marriage alone, imlcpcndeiitly of the children, rvhicli 
might spring fiom it : this was called the right of husbands. 
She gave others to those who had any children, and larger 
still to those who had three children. These three things 
must not be confounded. These last had those privileges 
which married men constantly cnjdycd ; as for example, a 
particular place in the theatre ; they had those which could 
only be enjoyed by men who had children; and which 
none could deprive them of but such as had a greater 
number. , 

These privileges were very extensive. The married men 
who had the most children, wore always preferred, whether 
i?i tht! pursuit, or in the exercise of honours. The consul 
tvho had the mo.st numerous offspring, was the first who re- 
ceived the fasces ;j‘ he bad hi.i choice of the provinces :§ the 
senator who had most children, had hi., name written first in 
t4ie catalogue of senators, and wn the first in giving his opi- 
nion in the senate. II They might even stand sooner than or- 
dinary for an office, because every child gave a dispensation of 
a year. n[ If an inhaljitant of Horae Iiad three chikhen, he 
was exempted from all trouble ome offices.’-'’''' The free- 
born women who had three children, and the freed women 
who had four, ]iasscd out of that perpetual tute]age,‘|"|* * * § in 
which they had been held by the ancient laws of Rome. 

As they had rewards, they 'had also penalties. §§ Those 
who were not mairicd, could receive no advantage from the 
will of any person that was not a relation ; || || and those who, 
being married, had no children, could receive only half.^^ 
The Romans, says Plutarch, marry only to he heirs, and not 
to have them.’*'** * * §§ 

* .Suetomus lu Au^aisUi, cap. 44. 

t Tacitus, lib. 2. Ui niimcrus hbavrwit in aindidulis prinpollerct, quod 
lex jubebat. 

t Aulus Gelhus, lib. 2, cap. lo. 

§ Tacitus, Ann. lib. 15. 

II See Law 6. § 5. dc. Dccuriott. 

If See Law 2, ff'. dc minorih. 

** Law 1st and 2, fiF. devacatione <.5 craibaf. munerum. 

tb Frag, of Ulpiau, tit. 29, § 3. 

jj: Plutarch, life ofNuma, 

§§ Seethe fragments of Ulpian, tit.'14, 15^ 16, 17, and 18, which 
compose one^f the most valuable pieces of the ancient civil law of the 
RortufHs. * 3 

III! Sozom. lib. 1, cap. 9. They could receive from their relations. 
Frag, of Ulpian, tit. 16, § 1. 

ITIT Sozom. lib, 1, cap. 9 ; and leg. unic. cod^Theod. de Infirm, pants 
catib. Sf orbit. 

Moral Works. Of the love of fathers towards their children. 
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The advantages which a man and his wife miglit receive 
from each other by will, were limited, by law.* * * § •• If they had 
children of each other, they might receive the whole ; if not, 
they could receive only a tdnth part of the succession on the 
accoupt of marriage ; and if they had any children by a 
former venter, as many tenths as they had children. 

If a husband absented himself from his wife on any other 
cause than the affairs of the republic, he could not Inherit 
from her.-j- 

The law gave to a surviving husband or, wife two years to 
marry again,.! and a year and a half in case of a divorce. The 
fathers who would not suffer ' their children to marry, or re- 
fused to give their daughters a portion, were obliged to do it' 
by the magistrates.^ 

They were not allowed to betroth, when the marriage was 
to be deferred for more than tw'o years ;|| and as they could not 
marry a girl till she was twelve years old, they could not be 
betrothed to her, till she was ten. The law would not suffer 
them to trifle to no purpose;^ and under a pretence of 
being betrothed, to enjoy the privileges of married men. 

It was contiary to law, for a man of si.vty to marry a woman 
of fifty.'’* As they had given great privileges to jnarried 
men, the. law ivould not suffer them to enter into useless mar- 
riages. For the same reason, the Calvisian Senatus Con- 
mllmn, declared the marriage of a woman above fifty, with a 
man less than sixty, to be unequal so that a woman of 
fifty years of age could not marry, rvithout incurring the pe- 
nalties of these laws. Tiberius added to the rigour of the 
Papian law, !! and prohibited men of sixty from marrying 
women under fifty ; so that a man of sixty could not marry in 


* See a more particular account of this in the Fragm. of Ulpian, 
tit. 15, and 16. 

t Fragm. of Ulpian, tit. 16, § 1. 

I Frag, of Ulpian, tit. 14. It seems the first Julian laws allowed 
three years. Speech if Auiinslas, in Dio, lib. 56. Suetonius, life of Au- 
gustus, cap. 34. Other Julian laws granted but one year : the Papian 
law gave two. Frugin. of Ulpian, Ut. 14. These laws were not agree- 
able to the people ; Augustus therefore softened or strengthened them, 
as they weie more or less disposed to comply with them. 

§ This was the 3oth he^d of the Papian law. Leg. 19, ff. de ritu 
miptiarum. ' 

•• 

II See Dio, hb. 54, anno 736. Suetonius, in Octavio, cap. 34. 

If Dio, hb. 54, and in the same Dio, the speech of Augustus, lib. 56. 

I'ragm. of Ulpian, tit. 16,, and the 2Tth law, cod. de nuptiis. 

+t Flag, of Ulpian, tit. 16, § 3. 

It See Suetonius in Claudio, cap. 23. 
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any case whatsoever, without incuriin£; the penalty. But 
Claudius abrogated this law' made under Tiberius.* 

All these regulations ’were more conformable to the climate 
of Italy, than to that of the North, where a man of sixty 
years of age has still a considerable degree of strength ; 
and where women of fifty, are ■•not always past child- 
bearing. 1 

That they might not be unnecessarily limited in the choice 
they were to make, Augustus permitted all the free-born 
citizens, who were not senators, "I" to marry freed-women.J 
The Papian law forbad tlie senators marrying freed-women,§ 
or those who had been brought up to the stage ; and from 
the time of Ulpian,|| free-born persons were forbid to marry 
women who had led a disorderly life, who had played in the 
theatre, or who had been condemned by a public sentence. 
This must have been established by a decree of the senate. 
Curing the time of the republic tliey had never made laws 
like these, because the censors corrected this kind of disorders 
as soon as they arose, or else prevented their rising. 

Constantine made a law,^ in which he comprehended, in 
the prohibition of the Papian law, not only the senators, but 
even such as had a considerable rank in the state, without 
mencicning persons in an inferior station : this constituted 
the law' of those times. These marriages wore therefore no 
longer forbidden, but to the free-born comprehended in the 
law of Consttmtine. Justinian however abrogated the law of 
Constantine,** and permitted all sorts of persons to con- 
tract these marriages ; and thus we have acquired so fatal a 
liberty. 

It is evident, that the penalties inflicted on such as 
married contr.'iry to the prohibition of the law, were the same 
as those inflicted on persons who did not marry. These mar- 
riages did not give them any civil r.d\antage;-|"|- for the 
dowry j;}; was confiscated after tlic death of the wife.§§ 

Augustus having adjudged the succession and legacies of 

* See Suetonius, life of Claudius, cap. 23. and tfe Frag, of Ulpian, 
tit. 16, § 3. 

d Dio, lib. 54, Fragin. of Ulpian, lit. 13. 

j Augustus’s speech in Dio, lib. 56. ’ 

§ Fragm. of Ulpian, cap. 13, and the 44lh law, ff. de rSunupiiarUm. 

II Fragm. of Ulpian, tit. 13 and 16. 

11 §.ee I?^l, in cod. de natur, lib. 

Nov^. 177. 

•|-|- Law 37, ff. de operib, libertorum, §7. Fragm. of Ulpian, tit 16. 
§ 2 . 

Jt Fragm. of Ulpian, tit. 16, § 2. 

See book 26, chap. 13. 
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those, whom these law.s liad ciorlarod incajiable, to the pub 
lie treasury, they had the appearance rather of fiscal, than of 
political and civil law.-,. Ihe disgust they had already con- 
ceived at a burthen whicli rppeared cuo heavy, was increased 
by their seeing t!uTOSLht.s a continual prey to the avidity 
of this treasury. On tliis account, it became necessary, under 
Tiberius, that these laws should be softened ;t tliat Nero 
should le.sscn the reward.s given out of the treasury to the 
informers thar Trajan should put a stop to their plun- 
dering ;§ that Severus should also moderate these laws ;|l and 
that the civilian.s should confidur them as odious, and in all 
their decisions deviate from t|i,e literal rigour. 

Besides, the emperors enervated these laws,^ by the. prlr- 
vileges they granted, of the rights of husbands, oi children, 
and of three clnldren. More tlian this, they gave particular 
jicrsons a dispensation from the penalties of these laws.** But 
the regulafion.s e.stabhslicd lor the public utility, seemed incc- 
pablc of adndtting an alleviation. 

It was highly reasonable, that they should grant the rights 
of children to the vc.-,tals, ’r(- whom religion retained in a neces- 
sary virginity : they gave, in the same manner, the privilege 
of married men to .‘■oldicrs,''^!' bccau.se tliey could not marry. 
It was customary to exempt the emperors from tlic constraint of 
certain civil laws. Thus ..'vugustus was freed from the contraint 
of the law, which limited the power of enfranchising, and of 
that which set bounds to the right of bcqucatliing by testa- 
ment.|||| These were only particular cases ; but, at last, dis- 

■* Lxcept 111 certain cases. .See the Fia^mcnt of U'puiri) til. 18, and 
the only l.iw in Ctvl. ik Ciiiluf. lollciid. 

•|- lleialujn ilc moikranda Fujiiii I’o/ipccu. Tacit, Annal. lib. 3. p. 117. 

X 11c reduced them to the fourth part, fiuctoniu'i in Nawie, cap. 10. 

§ .See Phny’.s PaiiL'^ync. 

11 Severus extended even to twenly-fivG years for the males, and 
to twenty for the females, the time lived by the Papian law, as we 
see by coinp.uui” the Frnp^nicat nf Uljiiaii, Ut. 16, with what Tertullian 
says, xljio/. cap. 4. 

H P. Scipio, Ihc censor, complains, in his speech to the people, of 
tlio abuses winch were aheady lulroduced, that they received ihe same 
privilcsies for adopted, as for natural children. Aulus Gelluis, lib. 5. 
cap. 19. » 

See theSjlst law, flF. de ritumiptiarum. 

tt Augustus in the Pdpian law, gave them the privilege of mothers. 
See Jlio, lib. 66. Numa had granted Aem the ancien^-arivilege of 
yomen wlio had three clfildren, that is, of having no guardiah.-T/utarc/i, 
life of Numa. 

This was granted them by Claudius, Bio, lib. CO. 

I-tg apud euni, ff, dc maiiiimis'iionib. 5 1. 

nil Uio. Uh. 5 j. 
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pensatioiis were given without discretion, and tlie rule itself 
became no more than an exception. 

The sects of pliilosonhers had already introduced in the 
empire a disposition that estranged) them from business ; a 
disposition nhich could not gain ground in the time of the 
republic,'' when every body was employed in the arts o^war 
and peace, if rom hence aro.se an idea of perfection, as con- 
nected with a life of speculation ; from hence an estrangement 
from the cares and embarrassments of a family. The Chris- 
tian reli^on coming after this philosophy, fi.xed, if I may 
make use of the expression, the ideas which that had only pre- 
pared. 

fiChi’istianity stamped its character on jurisprudence ; for 
empire has ever a connection with the priesthood. This is 
visible from the Tlieodosian code, which is only a collection 
of the decrees of the Christian emperors. 

%fV panegyrist of Constantine t says to that emperor, 
“ Your laiui loere made only to correct vice, amd to regulate 
mannera ; you have .stripped the ancient laws of that arli~ 
fice, tohich .seemed to have no other aim than to lay snares for 
simplicilij." 

It is certain, that the alterations made by Constantino took 
their rise', cither from .sentiincnt.s relating to the establishment 
of Christianity, or from ideas conceived of its perfection. 
From the first, proceeded those laws which gave such autho- 
rity to bishops, and which have been the foundation of the ep- 
clcsiastical jurisdiction : from hence those laws which weaken- 
ed paternal authority, | by depriving the father of his property 
in the possessions of his children. To extend a new religion, 
they were obliged to take away the dependence of chddrcn, 
who arc always least attached to what is already estab- 
lished. 

The laws made tvith a vieiv to Christian perfection, were 
more particularly those by which the penalties of the Papian 
laws were abolished ;§ the unmarried were equally ex- 
empted from them, with those who, being married, had no 
children. 

“ These laws were cstahlishcd, ” says an ecclesiastic histo- 
rian, || “ as if the multiplication of the human species was an 

* See in Cicero’s Offices, his sentiments on the* * * § spirit of speculation. 

f Ni'jariuj-jth panegj/i’ico ConsUxttini, anno 321. 

i See 2, 3, in the Theodosian code, df lonis mulernis, mater- 

niqne generis, &c. and the only law in the same rode, de lionis qua 
filiisfamil. acquiruntur. 

§ Leg. unic. cod. Theod. de Jtifirm.pocn. c<cld>. orbit. 

II Sozomenus, page 27. 
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effect of our care ; instead of being se7mble that the number 
is increased or diminished, according to the order of Frovi- 
deiue.” _ . 

Principles of religion I'ave had an extraordinary influence 
on the propagation of the human species. Sometimes they 
have promoted it, as amongst the Jews, the Mahometans, 
the Gaurs, and the Chinese ; at others, they have put a damp 
to it, as was the case of the Romans upon their conversion to 
Christianity. 

They every where incessantly preached up contjnency ; a 
virtue the more perfect, because in its ottn nature it can be 
practised but by very few. ^ 

Constantine had not taken away the decimal laws , which 
granted a greater extent to the donations between man and 
wife, in proportion to the number of their children. Theodo- 
sius the younger abrogated even these laws'* 

Justinian declared all those marriages valid, which had 
been prohibited by the Papian laws.'!" These laws require peo- 
ple to marry again : Justinian granted privileges to those who 
did not marry again. J 

By the ancient institutions, the natural right which every 
one had to marry, and beget children, could not be taken 
away. Thus when they received a legacy, § on condition of 
not marrying, or when a patron made his freed-man swear, || 
that he would neither marry nor beget children, the Papian 
law annulled both the condition and the oath.^ The clauses, 
on continuing in widowhood, e.stablished amongst us, contradict 
the ancient law, and descend from the constitutions of the em- 
perors, founded on ideas of perfection. 

There is no law that contains an express abrogation of the 
privileges and honours which the Romans had granted to 
marriages, and to a number of children. But where celibacy 
had the pre-eminence, marriage could not be held in honom' ; 
and since they could oblige the officers of the public revenue 
to renounce so many advantages by the abolition of the pe- 
nalties, it is easy to perceive, that with yet greater ease they 
might put a stop to the rewards. 

The same spiritual reason which had permitted celibacy, 
soon imposed it even as necessary. God forbid, that I should 
here speal^ a'gainst celibacy, as adopted by religion : but who 

* Leg. 2, & 3, cod. 'ftieod. dejur, liber. 

"V Leg. Sancimus, cbd. de miptiis, 

j Novell. 127 ; cap. 3, Novell. 118, c. 5. 

§ Leg. 54, fF. de condit, 4' demmst, 

11 Leg. 5, § 4, dr nirc pah onatus. 

il Paul, ill hh Scntencci, lib. 3, tit. 4, § 15. 
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can be silent, when it is built on libertinism : when the two 
sexes corrupting each other, even by the natural sensations 
themselves, fly from a union which ought to make them 
better, to live in that which always senders them worse ? 

It is a rule drawn from nature, that the more the number 
of marriages is diminished, the more, corrupt are those nvho 
have enteredjinto that state: the fewer married men, the less 
fidelity is there in marriage ; as when there are more thieves, 
more thefts arc committed. 


C II A V. XXII. 

Of lIil Exposing of Children. 

THE Roman policy w.as very good, in respect to the ex- 
posing of children. Romulus, says Dionysius Halicarnasseus,*' 
laid the citizens under an obligation to educate all their male 
children, and the eldest of their daughters. If the infants 
were deformed and monstrous, he permitted the exposing 
them, after having shown them to five of their nearest neigh- 
bours. 

Romulus did not suffer them to hill any infants under 
three years old :t by which means he reconciled the law that 
gave to fathers the right over their children of life and death, 
with that which prohibited their being exposed. 

We find also in Dionysius Halicarnasseus,;]; that the law 
which obliged the citizens to marry, and to educate all their 
children, was in force in the 277th year of Rome ; we see, that 
custom had restrained the law of Romulus, which pertnitted 
them to expose their younger daughters. 

We have no knowledge of what the law of the twelve tables 
(made in the year of Rome 301) appointed with respect to 
the exposing of children, except from a passage of Cicero,§ 
who, speaking of the office of tribune of the people, says, 
that soon after its birth, like the monstrous infant of the 
law of the twelve tables, it was stifled ; the infant that wjs 
not monstrous, was therefore preserved, and thfe'law of the 
twelve tables made no alteration in thfe preceding inslitu* 
tions. - 

■* Antiquities of Rome, lib. 2. 

t Ibid. J Lib. 9. 

§ Lib. 3, dt' legib. 

VOL. II. 
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“ The Germans,''’ says Tacitus,* never expose Iheir chil~ 
dren ; amongst than, the best manners have more force, than 
in other places the lest lawsr The Romans had therefore 
laws against this custom, and yet they did not follow them. 
We find not any Roman law, that permitted the exposing 
of children this was, without doubt, an abuse introduced to- 
wards the decline of the lepublic, when lu.xury robbed them 
of their fireedora, when wealth divided was called poverty, 
when the father believed that all was lost wdiich he gave to 
his family, and when this Rmily was distinct from his pro- 
perty. 


CHAP. XXIII. 

Ofthe State of the World after the Destruction of the 
Romans. 

THE regulations made by the Romans to increase the 
number of their citizens, had their effect, while the republic in 
the full vigour of her constitution, had nothing to repair but 
the losses she sustained by her courage, by her intrepidity, 
by her firmness, her love of glory and of virtue. But 
soon the wisest laws could not re-establish what a dying re- 
public, what a general anarchy, what .a military govern- 
ment, what a rigid empire, w'hat a proud despotic power, what 
a feeble monarchy, what a stupiid, weak, and superstitious 
court had successively pulled down. It might, indeed, be 
said, that they conquered the world only to weaken it, and to 
deliver it up defenceless to barbarians. The Gothic nations, 
the Getes, the Saracens and Tartars, by turns harassed them; 
and soon the barbarians had none to destroy hut barbarians. 
Thus, in fabulous times, after the inundations and the de- 
luge, there arose out of the earth armed men, who extermi- 
nated one another. 


* De German. 

. t There is not any title on this subject in the Digest ; the title of tlie 
Code says nothing of it, no inore'fhan the Novels. 
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CHAP. x;^iv. 

The Changes which happened in Europe, with regard <9 thi 
Number of the Inhabitants. 

IN the state Europe was in, one would not imagine it 
possible for it to be retrieved ; especially when under Char- 
lemain it formed only one vast cr.tpire. But by the nature of 
government at that time, it became divided into an infinite 
^ number of petty sovereignties ; 'And as the lord or sovereign, 
who resided in his village, or city, was neither great, rich, 
powerful, nor even safe, but by the number of his subjects; 
every one employed himself with a singular attention to 
mijke his little country flourish. This succeeded in such a 
manner, that notwithstanding the irregularities of government, 
the want of that knowledge which has since been acq^uired in 
commerce, and the numerous wars and disorders incessantly 
arising, most countries of Europe were better peopled in those 
days, than they are even at present. 

I have not time to treat fully of this subject. )But tl .shall 
cite tile prodigious armies engaged in the crusades, composed 
of men of all countries. Puftendorf says, that in the reign 
of Charles the 9th there were in France twenty millions of 
men.* 

It is the perpetual re-union of many little states that has 
produced this diminution. Formerly, every village of France 
was a capital ; there is at present only one large one : every 
part of the state was a center of power ; at present, all has ‘a 
relation to one center ; and this center is, in some measure, the 
state itself. 


CHAP. XXV. 

The same Subject c^tinved. 

EimOPS, it is true, has<for these two ages past greatly 
increased fEs navigation ;-.this has both procured and deprived 
it of inhabitants. Holland sends every year a great number of 

■* Introduction to the history of Europe, chap. 5 of France. 
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mariners to the Indies ; of whom not above two -thirds return ; 
the rest either perish or settle in the Indies. The same thing 
must happen to every other nation concerned in that trade. 

We must not judge oi" Europe as of a particular state 
engaged alone in an extensive navigation. This state would 
increase in people, hecarCse all the neighbouring nations would 
endeavour to have a share in this commerce ; and mariners 
would arrive from all parts. Europe, separated from the rest 
of the world, by religion,* by vast seas, and desarts, cannot be 
repaired in this manner. 


CHAP. XXVI. 

Consequences. 

FROM all this we may conclude, that Europe is at pre- 
sent in a condition to require laws to be made in favour of the 
propagation of the human species. The politics of the ancient 
Greeks incessantly complain of the inconveniences attending a 
republic, from the excessive number of citizens; but^the poli- 
tics of this age call upon us to take proper means to increase 
ours. 


CHAP. XXVII. 

Of the Law made in Frame to encourage the Propagation of 
the Species. 

LEWIS 14th appointed particular pensions to those who 
had ten children, and much larger to such as had twelve.t 
But it is not sufficient to reward prodigies. In order to com- 
municate a general spirit, which leads to the propagation of 
the species, it is necessary for us to establish, like the Romans, 
general rewards, or general penalties. 

( 

* Mtdutjuetan countries surround it almost on every side, 
t The edict of 16615, in favour of marriages. 
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CHAP. XXVIII. 

By what means we may remedy a Depopulation. 

WHEN a state is depopulated by particular accidents, by 
wars, pestilence, or famine, there are still resources left. The 
men who remain may preserve the spirit of industry ; they 
may seek to repair their misfortunes, and calamity itself 
may make them become more j^industrious. This evil is 
'Imost incurable, when the depopulation is prepared before 
hand by interior vice and a bad government. When this is 
the case, men perish with an insensible and habitual disease : 
born in misery and weakness, in violence or under the influ- 
ewe of a wicked administration, they see themselves destroyed, 
and frequently without perceiving the cause of their destruc- 
tion. Of this we have a melancholy proof, in the countries 
desolated by despotic power, or by the excessive advantages of 
the clergy over the laity. 

In vain shall we wait for the succour of children yet 
unborn, to re-establish a state thus depopulated. There is 
not time for this ; men in their solitude are without courage 
or industry. With land sufficient to nourish a nation, they 
have scarcely enough to nourish a family. The common 
people have not even a property in the miseries of the coun- 
try, that is, in the fallows with which it abounds. The clergy, 
the prince, the cities, the great men, and some of the principal 
citizens. Insensibly become proprietors of all the land which 
lies uncultivated ; the families who are ruined have left their 
fields ; and the labouring man is destitute. 

In this situation, they should take the same measures 
throughout the whole extent of the empire, which the Romans 
took in a part of theirs ; they should practise in their dis- 
tress, what these observed in the midst of plenty ; that is, 
they should distribute land to all the families who are in want, 
and procure them materials for clearing and cultivating it. 
This distribution ought to be continued so long as there is a 
man to receive it ; and in such a manner, as nQf: ,to lose a 
moment, that can be industriously employed. 
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CHAP. XXIX. 

Of Hospitals. 

A MAN is not poor because he has nothing, hut because he 
does not ■work. The man who without any degree of wealth 
has an employment, is as mUch at his eas^ as he who without 
labour has an income of a hundred crowns a year. He who 
has no substance, and yet htfs a trade, is not pooref than he 
who, possessing ten acres of land, is obliged to cultivate it for 
his subsistence. The mechanic who gives his art as an in- 
heritance to his children, has left them a fortune, which is 
r'nultiplied in proportion to their number. It is not so with 
him, who having ten acres of land, divides it amongst his 
children. 

In trading countries, where many men have no other sub- 
sistence but from the arts, tire state is frequently obliged to 
supply the necessities of the aged, the sick, and the orphan. 
A well-regulated government dra'R’s this support from the 
arts themselves. It gives to some such employment as they 
are capable of per forming ; others arc taught to work, and 
this teaching, of itself, becomes an employment. 

The alms given to a naked man in the street do not fulfil 
the obligations of the state, which owes to c\ei-y citizen a 
certain subsistence, a proper nourishment, convenient clothing, 
and a kind of life not incompatible with healtb. 

Aurengzebe being asked, wiry he did not build hospitals, 
said, “ I will make my empire so rich, that there shall he no 
need of hospitals.’’'* lie ought to have said, I will begin, by 
rendering my empire rich, and then I will build hospitals. 

The riches of the state suppose great industry. Amidst 
the numerous branches of trade, it is impossible but some 
must suffer ; and consequently the mechanics must be in a 
momentary necessity. 

Whenever this happens, tlte state is obliged to lend them 
a ready assisthnee ; whether it be to prevent the sufferings of 
the people, or to avoid a rebellion. In this case hospitals, or 
some equivalent regulations, are necessary to prevent this 
misery. ‘ ' 

But when the nation is poor, private poverty springs from 
the general calamity ; and is, if I may so expre.ss myself, the 

See .Sii John C liaid ill’s Ti ucls 'hiougii Pei'i.i, \ol. 8. 
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general calamity itself. All the hospitals in the world cannot 
cure this private poverty ; on the contrary, the spiiit of indo- 
lence, which it constantly inspires, increases the general, and 
consequently the private misery. , 

Henry VIII.* resolving to reform the church of England, 
ruined the monks, of themselves a l^y set of people, thjt en- 
couraged laziness in others ; because, as they practised hospi- 
tality, an infinite number of idle persons, gentlemen, and 
citizens, spent their lives in running from convent to convent. 
He demolished even the hospitals, in which the lower people 
found subsistence, hs the gentleihen did theirs in the monas- 
teries. Since these changes, the spirit of trade and industry 
^as been established in England.* 

At Rome, the hospitals place every one at his ease, except 
those who labour, except those who are industrious, e,xcept 
those who have land, except those who are engaged in trade. 

« I have observed, that wealthy nations have need of hospitals, 
because fortune subjects them to a thousand accidents ; but it 
is plain, that transient assistances are much better than per- 
petual foundations. The evil is momentary ; it is necessary, 
therefore, that the succour should be of the same nature, and 
that it be applied to particular accidents. 


BOOK XXIV. 

OF LAWS AS RELATIVE TO RELIGION CONSI- 
DERED IN ITSELF, AND IN ITS DOCTRINES. 


CHAP. I. 

Qf Religion in General. 

amidst several degree§ of darkness we may forra a judg- 
ment of^ose which are the least thick, ahd among precipices, 
which are the least deep ; so we may search among false reli- 

iSee Burnet’s Wkim-v of the Reformation. 
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gions, for those that are most conformable to the welfare of 
society ; for those which, though they have not the effect of 
leading men to the felicity of another life, may contribute 
most to their happiness in 'this. 

I shall examine, therefore, the several religions of the 
world, in relation only to vhe good they produce in civil society ; 
whether I speak of that which has its root in heaven, or of 
those which spring from the earth. 

As in this work, I am not a divine, but a political writer, 
I may here advance things which are no otherwise true, than 
as they correspond with a worldly manner of thinking, not 
as considered in their relatipn to truths of a more sublime 
nature. 

With regard to the true religion, a person of the least de- 
gree of impartiality must sec, that I Jiave never pretended to 
make its interests submit to those of a political nature, but 
rather to unite them : now, in order to unite, it is necessary 
that we should know them. 

The Christian religion, which ordains, that men should 
love each other, would, without doubt, have every nation blest 
with the best civil, the best political laws ; because these, next 
to this religion, are the greatest good that men can give and 
receive. 


CHAP. II. 

A Paradox of Mr. Baijlcs. 

MR. B AYLE has pretended to prove,’*' that it is better to 
be .111 Atheist than an Idolater ; that is, in other words, that it 
is less dangerous to have no religion at aO, than a bad one. 

I had rather,” said he, “ it should he said of me that / 
had no existence, than that I am a villain''’ This is only 
a sophism founded on this, that it is of no importance to the 
human race to believe that a certain man exists ; whereas it 
is extremely useful for them to believe the existence of a God. 
From the idea of his non-exSstence, immediately follows that 
of our independence or, if we cannot conceive this idea, that 
of disobedience. To say that religion is not a^ restraining 
motive, because it does not always restrain, is equalvy absurd, 
as to say, that the civil laws are not a restraining motive. It 
IS a fake way of reasoning against religion, to collect, in a 


Thought- on the t onn t 
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large work, a long detail of the evils it has produced, if we do 
not give, at the same time, an enumeration of the advantages 
which have flowed from it. Were I to relate all the evils that 
ha\e arisen in the world fiom civil hiws, from monarchy, and 
from republican government, I might tell of frightful things. 
Were it of no advantage for subjects to have religion, it w^uld 
still be of solne, if princes had it, and if they whitened with 
foam the only rein which can restrain those who fear not 
human laws. 

A prince who lov/;s and fears Religion is a lion, who stoops 
to the hand that strokes, or to the voice that appeases him. 
He who fears and hates religion, jis like the savage beast that 
growls and bites the chain, which prevents his flying on the 
passenger. He who has no religion at all, is that terrible 
animal, who perceives his liberty only when he tears in pieces, 
and Avhen he devours. 

'The question is not to know, whether it would be better 
that a certain man, or a certain people, had no religion, than, 
to abuse what they have ; but to know what is the least evil, 
that religion be sometimes abused, or that there be no such 
restraint as religion on mankind. 

To diminish the horror of atheism, they lay too much 
to the charge of idolatry. It is far from being true, that when 
the ancients raised altars to a particular vice, they intended 
to show, that they loved the vice ; this signified on the con- 
trary, that they hated it. When the Lacedaimonians erected 
a temple to Fear, it was not to show that this warlike nation 
desired, that he would in the midst of battle possess the hearts 
of the Lacedoaraonians. They had deities to whom they 
prayed not to inspire them with guilt ; and others whom they 
besought to shield them from it. 


CHAP. III. 

77ial a moderate GovernmciU is most agreeable to the Christian 
lieligion, and a despotic Govci'nmctU to the Mahometan. 

» 

THE Christian religion is a stran^r to mere despotic 
power. .The mildness soj frequently recommended in the 
Gospel,'^ incompatible with the despotic rage with which a 
prince punishes his subjects, and exercises himself in cruelty. 

As this religion forbids the plurality of wives, its princes 
are less confined, less concealed from their subjects, and con- 
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sequently have more humanity : they are more disposed to be 
directed by laws, and more capable of perceiving, that they 
cannot do whatever they please. 

While the Mahomctait, princes incessantly give or receive 
death, the religion of the Christians renders their princes less 
timid, and consequently less cruel. The prince confides in 
his subjects, and the subjects in the prince. Hew admirable 
the religion, which, while it only seems to have in view tlie 
felicity of the other life, continues the happiness of this ! 

It is the Christian religion, that, in spite of the extent of 
the empire and the influedee of the climate, has hindered 
despotic power from being established in Ethiopia, and has 
carried into the heart of Africa, the manners and laws of 
Europe. 

The heir to the empire of Ethiopia enjoys a principality, 
and gives to other subjects an example of love and obedience. 
Not far from thence may wc sec, the Mahometan shutting up 
the children of the king of Sennar, at whose death, the council 
sends to murder them, in favour of the prince who mounts the 
throne. 

Let us set before our eyes, on the one hand, the continual 
massacres of the kings and generals of the Greeks and Ro- 
mans ; and, on the other, the destruction of people and cities 
by those famous conquerors, Timur Beg, and Jenghiz Khan, 
who ravaged Asia ; and we shall see, that we owe to Chris- 
tianity, in government, a certain political law ; and in war, a 
certain law of nations ; benefits which human nature can 
never sufficiently acknowledge. 

It is owing to this law of nations, that amongst us, victory 
leaves these great advantages to the conquered, life, liberty, 
laws, wealth, and always religion, when the conqueror is not 
blind to his own interest. 

We may truly say, that the people of Europe are not at 
present more disunited than the people and the armies, or 
even the armies amongst themselves, were, under thejRoman 
empire when it was become a despotic and military govern- 
ment. On the one hand, the armies engaged in war against 
each other, and, on the other, they pillaged the cities, and 

divided or confiscaterl dre lands- 
< 

♦ 

* Description of Etbiapia, by M. Ppnee a Physician. Collection of 
Edifying Letters. 
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CHAP. £V. 

Consequences from the Character of the Christian Religihn, 

* and that of the Mahometan. 

FROM the cliaractcrs of the Cliristiaii and Mahometan 
religions, we ought, i without any, farther examination, to em- 
brace the one and reject the other : for it is much easier to 
prove, that religion ought to huraanizc the mannqrs of men, 
than that any particular religion is true. 

It is a misfortune to human nature, when religion is given 
by a conqueror. The Mahometan religion whicli speaks only 
bj the sword, acts still upon men with that destructive spirit 
with which it was founded. 

The history of Sabbaco,* one of the pastoral kings of 
Egypt, is very extraordinary. The tutelar God of Thebes 
appearing to him in a dream, ordered him to put to death all 
the priests of Egypt. He judged, that the gods were dis- 
pleased at Ills being on the throne, since tliey commanded him 
to commit an action contrary to their ordinary pleasure ; and 
therefore he ictired into Ethiopia. 


CHAP. V. 

That the Catholic Religion is most agreeable to a Monarchy, 
and the Rrotestanl to a Republic. 

WHEN a religion is introduced and fixed in a state, it 
is commonly such as is most suitable to the plan of govern- 
ment there established ; for those who receive it, and those 
who are the cause of its being received, have scarcely any 
other idea of policy, than that of the state in which they were 
bom. . 

When the Christian religion, two centuries dgo, became 
unhappily divided into Catholic and Protestant, the people of 
the north embraced the Pintestant, and, those of the south 
adheredf^till to the Catholic. 

The reason is plain : the people of the north have, and will 
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for ever have, a sjiirit of liberty and independence, which the 
people of the south have not ; and therefore, a religion which 
has no visible head, is more agreeable to the independency of 
the climate, than that which has one. 

In the countries themselves, where the Protestant religion 
becaine established, the revolutions were made pursuant to the 
several plans of political government. Luther Laving great 
princes on his side, would never have been able to make them 
relish an ecclesiastic authority that had no exterior pre- 
eminence ; while Calvin, haying to do wifh people who lived 
under republican governments, or with obscure citizens hr 
moirarchics, might very weH^, avoid establishing dignities and 
preferments. - 

Each of tliese two religions was believed to be the most 
perfect; the Calvinist judging his most conformable to what 
Christ had said, and the Lutheran to what the Apostles had 
practised. 


CHAP. VI. 

Anolher of Mr. Basle’s Paradoxes. 

MR. BAYLE, after having abused all religions, endeavours 
to sully Christianity ; he boldly asserts, that true Christians 
cannot form a government of any duration. Why not ? Citi- 
zens of this profession being infinitely enlightened with respect 
to the various duties of life, and having the warmest zeal to 
fulfil them, must be perfectly sensible of the rights of natural 
defence. The more they believe themselves indebted to reli- 
gion, the more they would think due to their country. The 
principles of Christianity, deeply engraved on the heart, would 
he infinitely more powerful than the false honour of monarchies, 
than the humane virtues of republics, or the servile fear of 
despotic states. 

It is astonishing, that this great man should not be able to 
distinguish between the orders for the establishment of Chris- 
tianity, and Christianity itself; and that he should be liable 
to be charged with nht knowing the spirit of his own religion. 
When the legislator^ instead of laws, has given counsels, this 
is, because lie knew, that if these counsels were oraJned as 
laws, they would be contrary to the spirit of the laws them- 
selves. 
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CHAP. VII. 

Of the Laws of Perfection in Religion. 

HUMA?f laws, made to direct the will, ought to give pre- 
cepts, and not counsels ; religion, made to influence the heart, 
should give many counsels, and few precepts. 

When, for instaitce, it gives jules, not for what is good, 
hut for what is better ; not to direct to what is right, but to 
what is perfect ; it is expedient, ■that these should be counsels, 
and not laws : for perfection can have no relation to the uni- 
versality of men, or things. Besides, if these were laws, there 
would be a necessity for an infinite number of others, to make 
jjeople observe the first. Celibacy was advised by Christianity ; 
when they made it a law in respect to a certain order of men, 
it became necessary to make new ones every day, in order to 
oblige those men to observe it.* The legislator wearied him- 
self, and he wearied society, to make men execute by precept, 
what those, who love perfection, would have executed as 
counsel. 


CHAP. VIII. 

Of the Connection between the moral Laws, and those of 
Religion. 

IN a country so unfortunate as to have a religion that God 
has not revealed, it is necessary for it to be agreeable to mo- 
rality ; because even a false religion is the best security we 
can have of the probity of men. 

The principal points of religion of the inhabitants of Pegu-f- 
are, not to commit murder, not to steal, to avoid uncleanness, 
not to give the least uneasiness to their neighbour, but to do 
him, on the contrary, aU the good in their power. With 
these rules they think they should be saved m any religion 
whatsoever. From hence it proceeds, that those people, though 
poor and proud, behave with gentleness and compassion to the 
unhappy . 

* Dupin's Ecclesiastical Library of the 6th century, vol. 5. ‘ 

d Collection of Voyages that contributed to the Establishment of the 
East India Company, vol. 3. part 1. p, 36. 
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CHAP. IX. 

Of the Essenes. 

THE Essenes* made a vow to observe justice to mankind, 
to do no ill to any person, upon whatsoever account, to keep 
faith with all the world, to hate injustice, to command with 
modesty, always to side wdih truth, and' to fly from all un- 
lawful gain. 


CHAP. X. 

Of the Sect of Stoics. 

THE several sects of philosophy amongst the ancients, 
were a species of religion. Never were any principles more 
worthy of human nature, and more proper to form the good 
man, than those of the Stoics ; and if I could for a moment, 
cease to think that I am a Christian, I should not be able to 
hinder myself from ranking the destruction of the sect of 
Zeno among the misfortunes that have befallen the human 
race. 

It carried to excess only those things in which there is true 
greatness, the contempt of pleasure and of pain. 

It was this sect alone that made citizens; this alone that 
made great men ; this alone, great emperors. 

Laying aside, for a moment, revealed truths, let us search 
through all nature, and we shall not find a nobler object than 
the Antoninus’s ; even Julian himself, Julian (a commenda 
tion thus wrested from me, will not render me an accomplice 
of his apostacy) — no, there has not been a prince since his 
reign more worthy to govern mankind. 

While the Stoics looked upon riches, human grandeur, 
grief, disquietudes, and pleasure, us vanity ; they were en- 
tirely emjdcyed in labouring for the happiness of mankind, 
and in exercising tht duties of society. It seems 'as if they 
regarded that sacred spirit, 'Whibh they believed to dwell 
within them, as a kind of favourable providence watci.ful'over 
the human race. 


^ History of tlie Jews I'y Ftideaur. 



in 


Look XXIV.— Chap. 19. 

Born for society, they all believed that it was their destiny 
to labour for it ; with so much the less fatigue, as their re- 
wards were all within themselves. Happy by their philosophy 
alone, it seemed as if only the happiness of others could in- 
crease theirs. 


CHAP. XI. 

» 

Of Contemplation. 

MEN being made to preserve, to nourish, to clothe them- 
selves, and do all the actions of society, religion ought not to 
give them too contemplative a life.^ 

^^The Mahometans become speculative by habit ; they pray 
five times a day, and each time they are obliged to cast behind 
them every thing which has any concern with this world : this 
forms them for speculation. Add to this that indifierence 
for all things which is inspired by the doctrine of unalterable 
fate. 

If other causes besides these concur to disengage their affec- 
tions; for instance, if the severity of the government, if the 
laws concerning the pro2)erty of land, give them a precarious 
sjririt ; all is lost. 

The religion of the Gaurs formerly rendered Persia a flou- 
lishing kingdom ; it corrected the bad effects of despotic 
power. The same empire is now destroyed by, the Mahometan 
religion. 


CHAP. XII. 

Of Penames. 

PENANCES ought to be joined with the idea of labour, 
not with that of idleness ; with the ideaDfigood^t-ndt 'with that 
of super-eminent ; with the idea of frugality, ntft with that 
of avarice. 


Tlii^is the inconvenience of the doctrine of Foe and Zaockium. 



140 


THE SPIRIT OF LAWS. 


CHAP. XIII. 

Of inerpiabk Crimes. 

IT appears from a passage of the books of the pontiffs, 
quoted by Cicero,* that they had amongst the Romans in- 
expiable crimes ;t and it is on this that Zozymus founds the 
narration so proper to blacken the motives of Constantines 
conversion ; and Julian, th.-j^t bitter raillery on this conversion 
in his Ctesars. 

The Pagan religion indeed, which prohibited only some of 
the grosser crimes, and which stopped the hand, hut meddled 
not with the heart, might have crimes that were inexpiable: 
but a religion which bridles all the passions ; which is not 
more jealous of actions, than of thoughts and desires ; which 
holds us not by a few chains, but by an infinite number of 
threads ; which, leaving human justice aside, establishes an- 
other kind of justice ; which is so ordered, as to lead us con- 
tinually from repentance to love, and from love to repentance ; 
which puts between the judge and the eriminal a greater me- 
diator, between the just and the mediator a great judge; a 
religion like this ought not to have inexpiable crimes. But, 
while it gives fear and hope to all, it makes us sufficiently 
sensible, that though there is no crime in its own nature in- 
expiable, yet a whole criminal life may be so ; that it is ex- 
tremely dangerous to affront mercy, by new crimes and new 
expiations ; that an uneasiness on account of ancient debts, 
from which we are never entirely free, ought to make us 
afiraid of contracting new ones, of filling up the measure, and 
going even to that point where paternal goodness is limited. 


CHAP. XIV. 

In what MormxT Religion has an Influence on Civil Laws. 

AS both religion'^and the civil laws ought to have a pe- 
culiar tendency to ^render men good citizens, it js evident, 

* Lib. 2. of Laws. 

t Sacrum commissmn, guod negue expiari poterit, impic commissum est ; 
quod expiari poterit piiUki sacerdotei expianto. 
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that ^\licn one oF these debates from this end, the tendency of 
the otlier ought to be strengthened. The less severity there 
is in religion, the more there ought to he in the civil laws. 

Thus the reigning religion of Japan having few doctrines, 
and proposing neither future rewards nor punishments, the 
laws to supply these defects have been made with the spirit 
of severity,* and are executed with an extraordinary punc- 
tuality. 

when the doctrine of necessity is established by religion, the 
penalties of the larjjs ought to bq,more severe, and the magis- 
trate more vigilant ; to the end that men, who would other- 
wise become abandoned, might, he determined by these 
motives ; but it is quite otherwise, where religion has estab- 
lished the doctrine of liberty. 

From the inactivity of the soul springs the Mahometan 
doctrine of predestination, and from this doctrine of predesti- 
nation springs the inactivuty of the soul. This, they say, is in 
the decrees of God ; they must therefore indulge their repose. 
In a case like this the magistrate ought to waken by the laws, 
those who are lulled asleep by religion. 

When religion condemns things which the civil laws ought to 
permit, there is danger lest the civil laws, on the other hand, 
should permit what religion ought to condemn. Either of 
these is a constant proof of a want of true ideas of that har- 
mony and proportion, which ought to subsist between both. 

Thus the Tartars, under Jen^hiz-Khan,* amongst whom 
it was a sin and even a capital crime to put a knife in the fire, 
to lean against a whip, to strike a horse with his bridle, to 
break one bone with another ; did not believe it to he any sin 
to break their word, to seize upon another man’s goods, to do an 
injury to a person, or to commit murder. In a word, laws 
which render that necessary which is only indiflferent, have 
this inconveniency, that they make those things indifferent 
which are absolutely necessary. 

The people of Formosa believe,'!' that there is a kind of 
hell ; but it is to punish those who at certain seasons have 
not gone naked ; who have dressed in calico, and not in silk ; 
who have presumed to look for oysters ; or who have under- 
taken any business without consulting the song of^birds ; whilst 
drunkenness and debauchery are not regarded jas crimes. 
They believe, even that the debauches df their children are 
agreeable to their gods. 

* See the relation written by John Duplan Carpin, sent to Tartary 
by Pope Innocent IV. in the year 1246. 

•f Collection of Voyages that contributed to the eslablishnient of the 
East India Company, vol. 5. p. 192. 
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When religion absolves the mind by a thing merely acci- 
dental, it loses its greatest influence on mankind. The 
people of India believe, that the waters of the Ganges have a 
sanctifying virtue.* ThDse who die on its banks are ima- 
gined to be exempted from the torments of the other life, and 
to Ife entitled to dwell an a region full of delights ; and for 
this reason the ashes of the dead are sent from the most dis- 
tant places to be thrown into this river. Little then does it 
signify whether they have lived virtuously or not, so they be 
but thrown into the Ganges. 

The idea of a place of rewards, has a necessary connection 
with the idea of the abodes ^of misery ; and when they hope 
for the former without fearing the latter, the civil laws have 
no longer any influence. Men who think themselves sure of 
the rewards of the other life, are above the power of the legis- 
lator ; they look upon death with too much contempt ; how 
shall the man be restrained by laws, who believes that the 
greatest pain the magistrate can inflict, will end in a moment 
to begin his happiness. 


CHAP. XV. 

How false Religions are sometimes corrected by the Civil 
Laws. 

SIMPLICITY”, superstition, or a respect for antiquity, 
have sometimes established mysteries or ceremonies shocking 
to modesty : of this the world has furnished numerous exam- 
ples. Aristotle says,'{' that in this case the law permits the 
fathers of families to repair to the temple to celebrate these 
mysteries for their wives and children. How admirable the 
civil law, which in spite of religion preserves the manners un- 
tainted ! 

Augustus I excluded the youth of either sex from assisting 
at any nocturnal ceremony, unless accompanied by a more 
aged relation ; and when he revived the Lupercalia, he would 
not allow the. young men to run naked. 

* Edifying Letters, Jiollect. 15. 

t Polit. lib. 7. cap.^17. ^ Suetonius in Avgusio, cap. 31. • 
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CHAP. XVI. 

) 

How the Laws of Religion correct the Inconveniencies of a 
political Co7istitiition. 

ON the other hand, religion may support a state, ■when the 
laws themselves are incapable of doing it. 

Thus, when a kingdom is frequently agitated by civil wars, 
religion may do much, by obliging one part of the state to 
remain always quiet. Among,-) the Greeks, the, Eleans, as 
priests of Apollo, lived always in peace. In Japan,* the city 
of Meaco enjoys a constant peace, as being a holy city : reli- 
gion supports this regulation, and that empire which seems to 
be alone upon earth, and which neither has, nor will have any 
dependence on foreigners, has always, in its own bosom, a 
trade which war' cannot ruin. 

In kingdoms, where wars are not entered upon by a general 
consent, and where the laws have not pointed out any means 
either of terminating or preventing them, religion establishes 
times of peace, or cessation from hostilities, that the people 
may be able to sow their corn, and perform those other 
labours, which are absolutely necessary for the subsistence of 
the state. 

Every year all hostility ceases between the Arabian tribes 
for four months ; the least disturbance would then be an im- 
piety-j" In former times, when every lord in France declared 
war or peace, religion granted a truce, which was to take place 
at certain seasons. 


CHAP. XVII. 

The same Subject continued. 

WHEN a state has many causes for hatred, religion ought 
to produce many ways of reconciliation. The Arabs, a people 
addicted to robbery, are frequently guilty of injury and 
injustice. Mahomet enacted this law :,J If any one for- 
gives the blood of his brother, % he may pursue the malefactor for 

J 

* Collection of Voyages made to establish an India company, vol. 4. 
page 127. 

t See Piideaux, Life of Mahomet, p. 64. 

I Kovaii, book 1. chap, qf'the Cow. 

§ On renouncing the law of retaliation. 

1 2 
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damages and interest ; hut he who shall injure the wicked, after 
having received satisfaction, shall, in the day of judgment, 
sujfer the most grievous torments?' 

The Germans inherited the hatred and enmity of their 
near relations : but these were not eternal. Homicide was 
expkitcd by giving a ceMain number of cattle, and all the fa- 
mily received satisfaction ; a thing extremely .useful, says 
Tacitus, because enmities are most dangerous amongst a free 
people.* I believe, indeed, that their ministers of religion, 
who were held by them in so much credit^ were concerned in 
these reconciliations. 

Amongst the inhabitants^of Malacca,"]* where no form of 
reconciliation is established, he who has committed murder, 
certain of being assassinated by the relations or friends of the 
deceased, abandons himself to fury, and wounds or kills all he 
meets. 


CHAP. XVIII. 

How the Laws of Religion have the Effect of Civil Laws. 

THE first Greeks were small nations, frequently dispersed, 
pirates at sea, unjust at land, without government, and with- 
out laws. The mighty actions of Hercules and Theseus let 
us see the state of that rising people. What could religion 
do more, to inspire them with horror against murder ? It 
declared, that the man who had been murdered was enraged 
against the assassin, that he would possess his mind with 
terror and trouble, and oblige him to yield to him the places 
he had frequented when alive.]; They could not touch the 
criminal, nor converse with him, without being defiled :§ the 
murderer was to be expelled the city, and an expiation made 
for the crime. || 

De Morib. Gerraanorum. 

t Colloction of Voyages that contributed to the establishment of the 
East India company, vol. 7. p. 303. See also Memoirs of the C. de 
Forbin, and whSt he says of the people of Macassar. 

+ Plato of'Laws^lib.^9. § Tragedy of (Edipus Coloneus. 

II Plato of Laws, lib. 9. 
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CHAP. X'lX. 

That it is not so much the Truth or Falsity of a Doctrine 
which renders it useful or pernicious to Men in civil Govern- 
ment, as the Use or Abuse of it. 

THE most true ^and holy doctrines may be attended with 
the very worst consequences, when they are not connected with 
the principles of society ; and, oA the contrary, doctrines the 
most false may be attended with excellent consequences, when 
contrived so as to be connected with these principles. 

The religion of Confucius disowns tlic immortality of the 
soul ; and the sect of Zeno did not believe it. These two 
sects have drawn from their bad principles consequences, not 
just indeed, but most admirable as to their influence on so- 
ciety. Those of the religion of Tao, and of Foe,"* believe the 
immortality of the soul ; but from this sacred doctrine they 
draw the most frightful consequences. 

The doctrine of the immortality of the soul falsely under- 
stood, has, almost in every part of the globe, and in every 
age, engaged women, slaves, subjects, friends, to murder 
themselves, that they might go and serve in the other world, 
the object of their respect or love in this. Thus it was in 
the W est Indies ; thus it was amongst the Danes ;■)• thus it 
is at present in Japan,;]; in Macassar,^ and many other places. 

These customs do not so directly proceed from the doctrine 
of the immortality of the soul, as from that of the resurrection 
of the body, from whence they have drawn this consequence, 
that, after death, the same individual will have the same 
wants, the same sentiments, the same passions. In this point 

A Chinese philbsopor reasons thus against the doctrine of Foe. 
“ It is said, in a book of that sect, that the body is our dwelling-place, 
and the soul the immoital guest which lodges there: but if the bodies 
of our relations are only a lodging, it is natuial to regard them with 
the same contempt we should feel for a structure of earth and diit. Is 
not this endeavouring to tear from the heart the virtmj of love to one’s 
own parents ? Tbisleads us even to neglect the care of thj body, and to 
refuse it the compassion and affection so neSessary for its preserva- 
tion ; hence the disciples of Foe kill themselves by thousands. ’ Work 
of an anient Chinese philosopher^ in the Collectkih of Du Halde, vol. 3. 
page 52. 

t See Tho. Bartholin’s Antiquities of the Danes, 
t An Account of Japan, in the Collection of Voyages that contri- 
buted to establish an East India company. 

§ Forbin’s Memoirs. 
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of view, the doctrine of the immortality of the soul has a pro- 
digious effect on mankind ; because the idea of only a simple 
change of habitation, is more within the reach of the human 
understanding, and more*^ adapted to flatter the heart, than 
the idea of a new modification. 

If is not enough for rfeligion to establish a doctrine, it must 
also direct its influence. This the Christian religion performs 
in the most admirable manner, particularly with regard to the 
doctrines of uhlch we have been speaking. It makes us hope 
for a state, which is the object of our belief ; not for a state 
v/hich we have already experienced, or known: thus every 
article, even the resurrectionrof the body, leads us to spiritual 
ideas. 


CHAT. XX. 

The same Subject continued. 

THE sacred books of the ancient Persians say, “ If you 
would be holy, instruct your children, because all the good ac- 
tions which they perform wUl be imputed to you."" They 
advise them to marry betimes, because childi-en at the day of 
judgment will be as a bridge, over which those who have 
none cannot pass. These doctrines were false, but extremely 
useful. 


CHAP. XXI. 

Of the Metempsychosis. 

THE doctrine of the immortality of the soul is divided 
into three branches, that of pure immortality, that of a simple 
change of habitation, and that of a metempsychosis ; that is, 
the system of the Christians, that of the Scythians, and that 
of the IndiaKS. We have just been sneaking «f the two 
first, and I''shall sajr of the last, that as it has been well or 
iU explained, it hasnad good or bad effects. As it inspires 
men with a certain horror against* bloodshed, very few mur- 
ders are committed in the Indies ; and though they seldom 
punish with death, yet they enjoy a perfect tranquillity. 


^ Mr. Ilytle, 
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On the other hand, wonicn burn themselves at the death of 
their husbands ; thus it is only the innocent who suffer a vio- 
lent death. 


CHAP. XXII. 

TAat it is dangerous for Religion to inspire an Aversion for 
Things in themselves indifferent. 

A KIND of honour established in the Indies by the pre- 
judices of religion, has made the several tribes conceive an 
aversion against each other. This honour is founded entirely 
on religion ; these family distinctions form no civil distinc- 
tions ; there are Indians who would think themselves disho- 
noured by eating with their king. 

These sorts of distinctions arc connected with a certain 
aversion for other men, very different from those sentiments 
which naturally arise from difference of rank ; which, amongst 
us, comprehends a love for inferiors. 

The laws of religion should never inspire an aversion to 
any thing but vice, and above all they should never estrange 
man from a love and tenderness for his own species. 

The Mahometan and Indian religions embrace an infinite 
number of people ; the Indians hate the Mahometans, be- 
cause they eat cows ; the Mahometans detest the Indians be- 
cause they eat hogs. 


CHAP. XXIII. 

Cf Festivals. 

WHEN religion appoints a cessation from labour it ought 
to have a greater regard to the necessities of mankind, than 
to the grandeur of the being it designs to honour. 

Athens was subject to great inconv^encies ’from the ex- 
cessive number of its festivals.* These powerful people, to 
whos excision all the citi^ of Greece came to submit their 
quarrels, could not have time to dispatch such a multiplicity 
of affairs. 


Xenophon on the Republic of Athens. 
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When Constantine ordained that the people should rest on 
the Sabbath, he made this decree for the cities,^ and not for 
the inhabitants of the open country ; he was sensible, that la- 
bour in the cities was useful, but in the fields necessary. 

For the same reason, in a country supported by commerce, 
the number of festivals ought to be relative to this very com- 
merce. Protestant and Catholic countries arc situated in such 
a manner that there is more need of labour in the former, than 
in the latter ;■[- the suppression of festivals is therefore more 
suitable to Protestant than to^Catholic countries. 

Dampier observes, that the diversions of different nations 
vary greatly, according to tb^, climate.;]; As hot climates pro- 
duce a quantity of delicate fruits, the barbarians easily find ne- 
cessaries, and therefore spend much time in diversions. The 
Indians of colder countries have not so much leisure, being 
obliged to fish and hunt continually ; hence they have less 
music, dancing, and festivals. If a new religion should be 
established among these people, it ought to have regard to this 
in the institution of festivals. 


CHAP. XXIV. 

Of the local Laws if Religion. 

THERE are many local laws in various religions ; and 
when Montezuma with so much obstinacy insisted, that the 
religion of the Spaniards was good for their country, and his 
for Mexico he did not assert an absurdity ; because, in fact, 
legislators could never help having a regard to what nature 
had established before them. 

The opinion of the metempsychosis is adapted to the cli- 
mate of the Indies. An excessive heat burns up all the coun- 
try ;§ they can breed but very few cattle ; they are always in 
danger of wanting them for tillage ; their black cattle mul- 
tiply but indifferently ;]| and they are subject to many dis- 
tempers : a law of religion which preserves them, is, therefore, 
more suitable tp the policy of the country. 

t/ 

* Leg. 3, Cod. de Feriis, This law was doubtless made only for the 
Pagans. ^ 

t The Catholics lie nlure towards the south, and the Protestrnts to- 
wards the north. 

t Dampier’s Voyages, vol. 2 . 

§ See Bernier’s Travels, vol. 2, p. 137. 

II Edifying Letters, Col. 12, p.95. 
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While the meadows are seorched up, rice and pulse, by the 
assistance of water, arc brought to perfection ; a law of reli- 
gion which permits only this kind of nourishment, must 
therefore be extremely useful to menHn those climates. 

The flesh of cattle in that country is insipid,"^ but the milk 
and butter which they receive from thn?m serves for a part of 
their subsistence ; therefore the law which prohibits the 
eating and killing of cows, is in the Indies not unreasonable. 

Athens contained a prodigious multitude of people, but its 
territory was barren. i It was therefore a religious maxim with 
this people, that those who offered some small presents to the 
gods, honoured them more than tl^ose who sacrificed an ox.f 


CHAP. XXV. 

The Inconvenience of trMisplanling a Religion from one 
Counlre to another. 

IT follows from hence, that there arc frequently many in- 
convenicncics attending the transplanting a religion from one 
country to any other. 

“ The hog," says Mr. de Boulainvilliers,”:]: “ must be very 
scarce in Arabia, where there are almost no woods, and hardly 
any thing Jit for the nourishment of these animals ; besides, the 
saltness of the water and food renders the people most suscepti- 
ble of cutaneous disorders." This local law could not be good 
in other countries,! where the hog is almost an universal, and 
in some sort a necessary nourishment. 

I shall here make a reflection. Sanctorious has observed 
that pork transpires but little, || and that this kind of meat 
greatly hinders the transpiration of other food ; he has found 
that this diminution amounts to a third.^ Besides, it is 
known that the want of transpiration forms or increases the 
disorders of the skin. The feeding on pork ought rather to 
be prohibited in climates where the people are subject to these 
disorders, as in Palestine, Arabia, Egypt, and I^ybia. 

* Bernier’s Travels, vol. 2, p. 187. " 

f Euripides in Athenieus, lib. 2. ^ 1 Life of Mahomet. 

§ As i^China. 

II Medicina Statica, sect, 3, aphor. 23. 


11 Ibid. 
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CH'AP. XXVI. 

The sdme Subject continued. 

SIR John Chardin says,* that there is not a navigable river 
in Persia, except the Kur, which is at the extremity of the em- 
pire. The ancient law of the Gaurs which prohibited sailing 
on rivers, was not therefore attended with any inconvenience 
in this country, though it would have ruined the trade of an- 
other. 

Frequent bathings are extremely useful in hot climates. 
On this account they are ordained in the Mahometan law, and 
in the Indian religion. In the Indies it Is a most merito- 
rious act to pray to God in the running stream if but how 
could these things be performed in other climates } 

When a religion adapted to the climate of one country 
clashes too much with the climate of another, it. cannot be 
there established ; and whenever it has been introduced, it has 
been afterwards discarded. It seems to all human appearance, 
as if the climate had prescribed the bounds of the Christian 
and the Mahometan religions. 

It follows from hence, that it is almost always proper for a 
religion to have particular doctrines, and a general worship. 
In laws concerning the practice of religious worship, there 
ought to be but few particulars; for instance, they should 
command mortification in general, and not a certain kind of 
mortification. Christianity is full of good sense ; abstinence 
js of divine institution ; but a particular kind of abstinence 
is oidaaned by human authority, and therefore may be 
changed. 


Travels into Persia, vol. 2. 
-j- Bernier’s Travels, vol. 2. 
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BOOK XXV. 


OF t-AWS AS RELATIVE TO THE ESTABLISHMENT 
OF RELIGIOl^ AND ITS EXTERNAL POLITY. 


CHAP. I 
Of Religious Sentiments. 


HE pious man and the atheist always talk of religion ; 
the one speaks of what he loves, and the other of what he 
fears. 


CHAP. II. 

Of the Motives of Attachment to different Religions. 

THE different religions of the world do not give to those 
who profess them equal motives of attachment ; this depends 
greatly on the manner in which they agree with the turn of 
thought and perceptions of mankind. 

We are extremely addicted to idolatry, and yet have no 
great inclination for the religion of idolaters ; we are not 
very fond of spiritual ideas, and yet are most attached to those 
religions which teach us to adore a spiritual being. This pro- 
ceeds from the satisfaction we find in ourselves at having been 
so intelligent as to choose a religion, which raises the deity 
firom that baseness in which he had hem placed by others, 
We look upon idolatry as the religion of an ignorant jieople; 
and the'^eliglon which has a spiritual being for its oqect, as 
that of the most enlightened nations. 

When with a doctrine that gives us the idea of a spiritual 
supreme being, we can still join those of a sensible nature. 
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and admit them into our worship, we contract a greater at- 
tachment to religion ; because those .motives which we have 
just mentioned, arc added to our natural inclinations for the 
objects of sense. Thus tlie Catholics who have more of this 
kind of worship than the Protestants, are more attached to 
their religion, than the "Protestants are to theirs, and more 
zealous for its propagation. 

When the people of Ephesus were informed that the fa- 
thers of the council had declared they might call the 
Virgin Mary the Mother of •God, they we£e transported with 
joy, they kissed the hands of the bishops, they embraced 
their knees, and the whol'e city resounded with acclama- 
tions.* * * § ' 

When an intellectual religion superadds a choice made by 
the deity, and a preference to those who profess it to those 
who do not, this greatly attaches us to religion. The Ma- 
hometans would not bo such good Mussulmans, if, on the one 
hand, there were not idolatrous nations, who make them ima- 
gine themselves the champions of the unity of God ; and on 
the other Christians, to make them believe that they arc the 
objects of his preference. 

A religion burthened with many ceremonies, attaches us 
to it more strongly than that which has a fewer number. We 
have an extreme propensity to things in which we are conti- 
nually employed : witness the obstinate prejudices of the Ma- 
hometans, and the Jews and the readiness with which bar- 
barous and savage nations change their religion, who, as they 
are employed entirely in hunting, or war, have but few reli- 
gious ceremonies. 

Men are extremely inclined to the passions of hope, and 
fear ; a religion therefore, that had neither a heaven nor a 
hell, could hardly please them. This is proved by the ease 
with which foreign religious have been established in Japan, 
and the zeal and fondness with which they were received. § 

In order to raise an attachment to religion, it is necessary 
that it should inculcate pure morals. Men who are knaves by 
retail, are extremely honest in the gross : they love morality. 

* St. Cyril’s Letter. 

t This doqs not contradict what I have said in the last chapter of the 
preceding book : I here, speak of the motives of attachment to religion, 
and there of the means of rendering it more general. 

t 111. 3 has been remarked over all fiie world. See, as to the Turks, 
the Missions of the Levant ; the Collection of Voyages that cdutributed 
to the establishment of an East India company, vol. 3, p. 201, on the 
Moors of Batavia ; and Father Labat on tlie Mahometan Negroes, &.C. 

§ Tile Christian and the Indian religious : these have a hell and a 
paiadisc, which the religion of Sintos has not. 
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And wcio I not treating of so grave a subject, I should say, 
that this appears remarkably evident in our theatres : tte arc 
■sure of pleasing the 25eoplc by sentiments avowed by mo- 
lality : we are sure of shocking then by those it disapproves. 

When e.vternal tvorshijj is attended with great magnificence, 
it flatters our minds, and strongly attaches us to religion. 
The riches of temples, and those of the clergy greatly affect 
us. Thus, even the misery of the people, is a motive that 
renders them fond of a religion, which has served as a pretext 
to those wlio were t|ie cause of their misery. 


CHAP. III. 

Of Temples. 

ALMOST all civilized nations dwell in houses; from 
hence naturally arose the idea of building a house for God, in 
which they might adore and seek him, amidst all their hopes 
and fears. 

And, indeed, nothing Is more comfortable to mankind, than 
a pilace in which they may find the deity peculiarly present, 
and wdiere they may assemble together to confess their weak- 
ness, and tell their griefs. 

But this natural idea never occurred to any but such as cul- 
tivated the land ; those who have no houses for themselves, 
were never known to build temples. 

This was the cause that made Jenghis-Khan discover such 
a prodigious contempt for mosques.-^ This prince examined the 
Mahometans, "f" he ayrproved of all their doctrines, except that of 
the necessity of going to Mecca : he could not comprehend why 
God might not be eiery where adored. As the Tartars did 
not dwell in houses, they could have no idea of temples. 

Those people who ha\e no temples, have but a small at- 
tachment to their own religion. This is the reason why the 
Tartars have in all times given so great a toleration why 
the barbarous nations who conquered the Roman empire, did 
not hesitate a moment to embrace Christianity ;Jwhy the sa- 
vages of America have so little fondnes^/or their own reli- 

* Entering the mosque of Bocliara, he took the Koran, and threw it 
under his horse’s feet. Hist, of the Tartars, p. 273. 

t Ibid, p. 342. 

I This disposition of mind lias been communicated to the Japanese, 
who, as it may be easily proved, deiive then' original fioni the Tartars. 
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gion, why, since our missionaries have built churches in 
Paraguay, the natives of that country are become so zealous 
for ours. 

As the Deity is the refuge of the unhappy, and none are 
more unhappy than criminals, men have been naturally led to 
think temples an asylum for those wretches. This idea ap- 
peared still more natural to the Greeks, where murderers, 
chased from their city and the presence of men, seemed to 
have no houses but the temples, nor other protectors but the 
gods. . ( 

At first these were only designed for involuntary homi- 
cides ; hut when the peqple made them a sanctuary for 
those who had committed great crimes, they fell into a 
gross contradiction. If they had olfended men, they had 
much greater reason to believe they had offended the gods. 

These asylums multiplied in Greece. The temples, says 
Tacitus,* were filled with insolvent debtors, and wicked 
slaves ; the magistrate found it difficult to exercise his office ; 
the people protected the crimes of men as the ceremonies of 
the gods ; at length the senate was obliged to retrench a great 
number of them. 

The laws of Moses were perfectly wise. The man who 
involuntarily killed another, was innocent; but he was 
obliged to be taken away from before the eyes of the rela* 
tions of the deceased. Moses therefore appointed an asylum 
for such unfortunate people. The perpetrators of great 
crimes deserved not a place of safety, and they had none,| 
the Jews had only a portable tabernacle, which continually 
changed its place ; this excluded the idea of a sanctuary. It 
is true, that they had afterwards a temple ; but the criminals, 
who would resort thither from all parts might disturb the di- 
vine service. If persons who had committed manslaughter, 
had been driven out of the country, as was customary amongst 
the Greeks, they had reason to fear that they would worship 
strange gods. All these considerations made them establish 
cities of safety, where they might stay till the death of the 
high-priest. 

* Anual. lib. 2. 

t Numb. xxiv. J Ibid. 
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CHAP. IV. 

Of the Ministers of Religion. 

THE first men, says Porphyry, sacrificed only potables. 
In a worship so simple, every one might be priest in his own 
family. 

The natural desire of pleasing the Deity, multiplied cere- 
monies. From hence it followed, ^^that men employed in agri- 
culture became incapable of observing them all, and of filling 
lip the number. 

Particular places were consecrated to the gods ; it then be- 
came necessary that they should have ministers to take care 
of them ; in the same manner as every citizen took care of 
his house and domestic affairs. Hence the people who h.ave 
no priests, are commonly barbarians : such were formerly the 
Pedalians,^ and such are still the Wolgusky.^f- 

Men consecrated to the deity ought to be honoured, espe- 
cially amongst people who have formed an idea of a personal 
purity necessary to approach the places most agreeable to 
the gods, and for the performance of particular ceremonies. 

The worship of the gods requiring a continual application, 
most nations were led to consider the clergy as a separate 
body. Thus, amongst, the Egyptians, the Jews, and the 
Persians,! they consecrated to the Deity certain families who 
performed and perpetuated the service. There have been even 
religions, which have not only estranged ecclesiastics from bu- 
siness, but have also taken away the embarrassments of a fa- 
mily ; and this is the practice of the principal branch of 
Christianity. 

I shall not here treat of the consequences of the law of ce- 
libacy : it is evident, that it may become hurtful, in propor- 
tion as the body of the clergy may be too numerous ; and, in 
consequence of this, that of the laity too small. 

By the nature of the human understanding, we love in 
religion every thing which carries the idea of difficulty ; as 
in point of morality we have a speculative fondfie^s for every 
thing which bears the character of severity. Celibacy has 
been most agreeable to those nations to whom it seemed least 

Lilius Giraldus, p. 726. 

f A people of Siberia. See the account given by Mr. Kverend 
Y^trani Ides, in the Collection of Travels to flic North, vol. B. 

t Mr. Hyde. 
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adapted, and with whom it might be attended with the most 
fatal consequences. In the southern countries of Europe, 
where, by the nature of the climate, the law of celibacy is 
more difficult to observe, *it has been retained ; in those of the 
north, where the passions are less lively, it has hoen banished. 
Farther, in countries tvhere there are hut few inhabitants, it 
has been admitted ; in those that are vastly populous, it has 
been rejected. It is obvious, that these reflections relate only 
to the too great extension of celibacy, and not to celibacy it- 
self. f 


CHAP. V. 

Cy t/ie Bounds which the Laws ought to prescribe to the Riches 
of the Clergy. 

AS particular families may be extinct, their wealth cannot 
be a perpetual inheritance. The clergy is a family which 
cannot be extinct ; wealth is therefore fixed to it for ever, and 
cannot go out of it. 

Particular families may increase, it is necessary then that 
their wealth should also increase. The clergy is a family 
which ought not to increase ; their wealth ought then to be 
limited. 

We have retained the regulations of the Levitical laws as 
to the possessions of the clergy, except those relating to the 
bounds of these possessions : indeed, amongst us w'e must ever 
be ignorant of the limit, beyond which any religious commu- 
nity can no longer be permitted to acquire. 

These endless acquisitions appear to the people so unreason- 
able, that he who should speak in their defence, would be re- 
garded as an idiot. 

The civil laws find sometimes many difficulties in altering 
established abuses ; because they are connected with things 
worthy of respect ; in this case an indirect proceeding would be 
a greater proof of the wisdom of the legislator, than another 
which struck directly at the thing itself. Instead of pro- 
hibiting the acquisitions of the clergy, we should seek to give 
them a distaste for'ihem ; to leave them the right and to take 
away the deed. „ 

In some countries of Europe, a respect for the privileges of 
the nobility has established in their favour a right of indem- 
nity over immoveable goods acquired in mortmain. The in- 
terest of the prince has in the same case made him exact a 



Hook XXV.— Chap. 7. 


129 


riglit of amortization. In Castile, where no such right prc" 
vails, the clergy have seized upon every thing. In Arragon, 
where there is some right of amortization, they have obtained 
less ; in France, where this right and that of indemnity are 
established, they have acquired less still ; and it may be said, 
that the prosperity of this kingdom is in a great measure 
owing to thii exercise of these two rights. If possible, then, 
increase these rights, and put a stop to the mortmain. 

Render the ancient and necessary patrimony of the clergy 
sacred and inviolable ; let it be lixed and eternal like that 
body itself ; but let new inheritances be out of their power. 

Permit them to break the riilci> when the rule is. become an 
abuse ; suffer the abuse, when it enters into the rule. 

They still remember at Rome a certain memorial sent thi- 
ther on some disputes with the clergy, in which was this 
maxim : “ The clergy ought to contribute to the expenses of the 
state, let the Old Testament say what it will.” They con- 
cluded from this passage, that the author of this memorial was 
better versed in the language of the tax-gatherers, than in that 
of religion. 


CHAP. VI. 

‘Of Monasteries. 

THE least degree of common sense will let us see, that 
bodies designed for a perpetual continuance should not be 
allowed to sell their funds for life, nor to borrow for life ; un- 
less we want them to be heirs to all those who have no rela- 
tions, and to those who do not choose to have any. These 
men play against the people, but they hold the bank them- 
selves. 


CHAP. VII. 

Of the huxury of Superstition.' 

9 * 

cc 'pfjQgE are guilty of impiety towards the gods,” says 
Plato,* “ who deny their existence, or who, while they believe 

* Of Lawi, book 10. 
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t't, maintain that they da not interfere with what is done below ; 
or, in fine, who think that they can easily appease them by sa- 
crifices : three opinions equally pernicious.” Plato has here 
said all that the dearest li^ht of nature has ever been able to 
say, in point of religion. 

The magnificence of external worship has a principal con- 
nexion with the constitution of the state. In good republics, 
they have curbed not only the luxury of vanity, but even that 
of superstition. They have introduced frugal laws into reli- 
glon. Of this number are many of the laws of Solon ; many 
of those of Plato on funerals, adopted by Cicero ; and, in fine, 
some of the laws of Numa ont sacrifices.^ 

Birds, says Cicero, and paintings begun and finished in a 
day, arc gifts the most divine. We offer common things, 
says a Spartan, that we may always have it in our power to 
honour the gods. 

The desire of man to pay his worship to the deity, is very 
different from the magnificence of this worship. Let us not 
offer our treasures to him, if we are not proud of showing 
that we esteem what he would have us despise. 

“ What must the aods think of the gifts of the impious," 
said the admirable Plato, “ when a good man would blush to 
receive presents from a villain f' 

Religion ought not, under the pretence of gifts, to draw 
from the people, what the necessities of the state have left 
them ; but as Plato says,t “ The chaste and the pious ought 
to offer gifts, which resemble themselves.” 

Nor is it proper for religion to encourage expensive funerals. 
What is there more natural, than to take away the difference 
of fortune in a circumstance, and in the very moment, which 
eq^uals all fortunes ? 


CHAP. VIII. 

Of the Pontificate. 

WHEN religion has many ministers, it is natural for them 
to have a chief, and Jor a sovereign pontiff to be established. 
In monarchies, where the several orders of the state cannot 
be kept too distinct^ and where all powers ought not to be 
lodged in the same person ; it is proper that the pouftificate 

Tiogum vino ne respergilo. Law of the Twelve Tables. 

+ On Laws, book 2. 
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be distinct from the empire. The same necessity is not to he 
met with in a despotie government, the nature of which is, to 
unite all the different powrs in the same person. But in this 
case it may happen, that the prince may regard religion as he 
does the laws themselves, as dependent on his own will. To 
prevent this ineonvenlency, there ought to be monuments of 
religion, for' instance, sacred books, which fix and establish it. 
The king of Persia is the chief of the religion ; but this reli- 
gion is regulated by the Koran. The emperor of China is 
the sovereign pontiff ; but there are books in the hands of 
every body, to which he himself must conform. In vain a 
certaiir emperor attempted to aiolish them ; they triumphed 
over tyranny. 


CHAP. IX. 

Of Tokra'ion in point of Religion. 

WE are here politicians, and not divines : but thfe divines 
themselves must allow, that there is a great difference between 
tolerating and approving a religion. 

When the legislator has believed it a duty to permit the 
exercise of many religions, it is necessary that he should en- 
force also a toleration among.st these religions rbemselves. It 
is a principle, that every religion which is persecuted, becomes 
itself persecuting ; for as soon as by some accidental turn it 
arises firom persecution, it attacks the religion which persecuted 
it ; not as a religion, but as a tyranny. 

It is necessary, then, that the laws req^ulre from the several 
religions, not only that they shall not embroil the state, but 
that they shall not raise disturbances amongst themselves. A 
citizen does not fulfil the law's by not disturbing the govern- 
ment ; it is requisite that he should not trouble any citizen 
whomsoever. 


CHAP. X. 

The same Subject contimicd. 

AS there are scarce any but pcrsccutitlH religious that have 
an extraordinary zeal for being cBtiiblished lu other places 

K 3 
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(because a religion that can tolerate others, seldom thinks of 
its own propagation) ; it must therefore be a very good civil 
law, when the state is already satisfied with the established 
religion, not to suffer the establishment of another.* 

This is then a fundamental principle of the political laws 
in regard to religion : that when the state is at liberty to re- 
ceive or to reject a new religion, it ought to be rejected ; when 
it is received, it ought to be tolerated. 


CHii-P. XI. 

Of changing a Religion. 

A PRINCE who undertakes to destroy or to change the 
established religion of his kingdom must greatly expose him- 
self. If his government is despotic, he runs a much greater 
risk of seeing a revolution arise from such a proceeding, than 
from any tyranny whatsoever, and a revolution is not an un- 
common thing in such states. The reason of this is, because 
a state cannot change its religion, manners and customs, in an 
instant, and with the same rapidity as the prince publishes 
the ordinance which establishes a new religion. 

Besides, the ancient religion is connected with the constitu- 
tion of the kingdom, and the new one is not ; the former 
agrees with the climate, and very often the new one is opposite 
to it. Moreover, the citizens become disgusted with their 
laws, and look upon the government already established with 
contempt ; they conceive a jealousy against the two religions, 
instead of a firm belief in one ; in a word, these innovations, 
give to the state, at least for some time, both bad citizens and 
bad believers. 

^ I do not mean to speak in this chapter of the Christian religion; 
for, as I have elsewhere observed, the Christian religion is our chief 
blessing. See the end of the preceding chapter, and the Defence of the 
Spirit of Laws, part 2. 



Book XXV. — Chap. 12. 


1'33 


CHAP. XIL 

Of penal Laws. 

PENAL laws ought to be avoided, in respect to religion ; 
they imprint fear, it is true ; but .as religion has also penal 
laws whieh inspire the same passion, the one is effaced by the 
other ; and between these two different kinds of fear, the mind 
becomes hardened. ^ 

The threatenmgs of religion are so terrible, and its pro- 
mises so great, that when they actuate the mind, whatever 
efforts the magistrate may use to oblige us to renounce it, he 
seems to leave us nothing when he deprives us of the exercise 
of our religion, and to bereave us of nothing when we are al- 
lowed to profess it. 

It is not, therefore, by filling the soul with the idea of this 
great object, by hastening her approach to that critical mo- 
ment in which it ought to be of the highest importance, that 
religion can be most successfully attacked : a more certain way 
is, to tempt her by favours, by the conveniencics of life, by 
hopes of fortune ; not by that which revives, but by that 
which extinguishes the sense of her duty ; not by that which 
shocks her, but by that which throws her into indifference, at 
the time when other passions actuate the mind, and those 
which religion inspires are hushed into silence. A general 
rule In changing a religion ; the invitations should be much 
stronger than the penalties. 

The temper of the human mind has appeared even in the 
nature of punishments. If we take a survey of the persecu- 
tions in Japan,* we shall find that they were more shocked at 
cruel torments, than at long sufferings, which rather weary 
than affright, which are the more difficult to surmount, from 
their appearing less difficult. 

In a word, history sufficiently informs us, that penal laws 
have never had any other effect but to destroy. 

* In the Collection of Voyages that contributed to the establishment 
of an East India Company, vol. 5. 
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C H'iA P. XIII. 

A most humble Remonstrance to the Inquisitors of Spain and 
Portugal. " 

A JEWESS of ten years of age, who was burnt at Lisbon 
at the last Auto-de-fe, gave occasion to ihe following little 
piece ; the most idle, I believe, that ever was wrote. When 
we attempt to piove things sa evident, we are sure never to 
convince. 

The author declares, that though a Jew, he has a respect 
for the Cliristian religion ; and that he should be glad to take 
away from the princes who are not Christians, a plausible pre- 
tence for persecuting this religion. 

“ You complain,” says he to the Inquisitors, “ that the 
emperor of Japan caused all the Christians in his dominions 
to be burnt by a slow fire. But he will answer, we treat you 
who do not believe like us, as you yourselves treat those who 
do not believe like you : you can only complain of your weak- 
ness, which has hindered you from e.vtenninating us, and 
which has enabled us to exterminate you. 

“ But it must be confessed, that you are much more cruel 
than this emperor. You put us to death, who believe only 
what you believe, because we do not believe all that you be- 
lieve. We follow a religion, which you yourselves know to 
ha^e been formerly dear to God. We think that God loves 
it still, and you think that he loves it no more : and because 
you judge thus, you make those suffer by sword and fire, who 
hold an error so pardonable as to believe, that God still loves, 
what he once loved.'* 

“ If you are cruel to us, you are much more so to our chil- 
dren ; you cause them to be burnt, because they follow the 
inspirations given them by those whom the law of nature, 
and the laws of all nations, teach them to regard as Gods. 

“ Y ou deprive y,"ursclves of the advantage you have over 
the Mahometans, with respect to the manner in which thqir 
religion was established. When they boast of the number of 
their believers, you tell them that they have obtained them 
by violence, and th^t they have .extended their religion by 
the sword ; why then do you establish yours by fire 

The source of the blinclne»s of the Jews is, their not perceiving 
th.it the economy of the Gospel is in the order of the decrees of God ; 
.ind that it is m this light a consequence of his immutability. 
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When you would bving us over to you, we object a source 
from which you glory (;o descend. You reply to us, that 
though your religion is new, it is, divine; and you prove it 
from its growing amidst the persecutions of Pagans, and when 
watered by the blood of your martyrs ; but at present you 
play the part of the Dioclesians, and make us take yours. 

“ We conjure you, not by the mighty God whom both you 
and we serve, but by that Christ, who, you tell us, took upon 
him a human form, to propose himself for an example for you 
to follow ; we conjure you to behave to ns, as he himself would 
behave was he upon earth. You would have us be Christians, 
and you will not be so yourselves. 

“ But if you will not be Christians, be at least men ; treat 
us as you would, if having only the weak light of justice which 
nature bestows, you had not a religion to conduct, and a reve- 
lation to enlighten you. 

“ If heaven has had so great a love for you, as to make you 
see the truth, you have received a singular favour : but is it 
for children, who have received the inheritance of their father, 
to hate those wdio have not f 

“ If you have this truth, hide it not from us by the man- 
ner in which you propose it. The characteristic of truth is 
its triumph over hearts and minds, and not that impotency 
which you confess, when you would force us to receive it by 
tortures. 

“ If you were wise,, you would not put us to death for no 
other reason, but because we are unwilling to deceive you. If 
your Christ is the son of God, wc hope he will reward us for 
being so unwilling to profane his mysteries ; and we believe, 
that the God whom both you and we serve, will not punish us 
for having suffered death for a religion which he formerly 
gave us, only because wc believe that he still continues to 
give it. 

“ You live in an age in which the light of nature shines 
more bright than it has ever done ; in which philosophy has 
enlightened human unde' standings ; in which the morality of 
your gospel has been more known ; in which the respective 
rights of mankind, with regard to each other, and the em- 
pire which one conscience has over another, a/e best under- 
stood. If you do not therefore shake off your ancient preju- 
dices, which, whilst unregarded, mingle with your passions, it 
must be confessed, that yoa are incorrigyble; incapable of any 
d^rei^of light, or instruction ; and a nation must be very un- 
happy that gives authority to Such men. 

“ Would you have us frankly tell you our thoughts ? You 
consider us rather as your enemies, than as the enemies oi 
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your religion : for if you loved your religion, you would not 
suffer it to be corrupted by such gross ignorance. 

“ It is necessary that we should advertise you of one thing, 
that is, if any one in times lo come shall dare to assert, that in 
the age in which we live, the people of Europe were civilized, 
you will be cited to prove that they were barbarians ; and the 
idea they will have of you, will he such as will dishonour your 
age, and spread hatred over all your cotemporaries.” 


CHA'P. XIV. 

Why the Christian Religion is so odious in Japan. 

WE have already mentioned the perverse temper of the 
people of Japap.^ The magistrates considered the firmness 
which Christianity inspires, when they attempted to make 
the people renounce their faith, as in itself most dangerous ; 
they fancied that it increased their obstinacy. The law of 
Japan punishes severely the least disobedience. The people 
were ordered to renounce the Christian religion : they did not 
renounce it ; this was disobedience : the magistrates punished 
this crime ; and the continuance in disobedience seemed to 
de.serve another punishment. 

Punishments amongst the Japanese are considered as the 
revenge of an insult done to the prince. The songs of 
triumph sung by our martyrs appeared as an outrage against 
him ; the title of martyr provoked the magistrates ; in their 
opinion it signified rebel : they did all in their power to pre- 
vent their obtaining it. Then it w'as that their minds were 
exasperated, and a horrid struggle was seen between the tri- 
bunals that condemned, and the accused who suffered ; be- 
tween the civil laws, and those of religion. 


CHAP. XV. 

t 

the^Propagation of Religion. 

ALL the people cf the East, erftept the Mahometans, be- 
lieve all religions in themselves indifferent. They fear the 
establishment of another religion, no otherwise^ than as a 

* Bgok 4. chap. 24. 
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■cliange in government. Amongst the Japanese, whcffe there 
are many sects, and where the state has had for so long a 
time an ecclesiastic superior, they neyer dispute on religion.* 
It is the same with the people of Siam.-j- The Calmucks], 
do more, they make it a point of conscience to tolerate every 
species of religion ; at Calicut it is a maxim of the state, that 
every religion is good.§ 

But it does not follow from hence, that a religion brought 
from a far distant country, and quite different in climate, 
laws, manners, and ciistoms, will have all the success to which 
its holiness might entitle it. This is more particularly true 
in great despotic empires : here strangers are tolerated at first, 
because there is no attention given to what does not seem to 
strike at the authority of the prince. As they are extremely 
ignorant, an European may render himself agreeable, by the 
knowledge he communicates : this is very well in the begin- 
ning. But as soon as he has any success, when disputes 
arise, and when men who have some interest, become informed 
of it ; as their empire, by its very nature, above all things re- 
quires tranquillity, and as the least disturbance may overturn 
it, they proscribe the new religion and those who preach it : 
disputes between the preachers breaking out, they begin to en- 
tertain a distaste for religion on which even those who propose 
it are not agreed. 


BOOK XXVI. 

OF LAWS AS RELATIVE TO THE ORDER OF THINGS 
ON WHICH THEY DETERMINE. 


CHAP. I. 

Idea of this Book. 

Mei^ are governed by several kinds of laws ; bjr the law 
of nature ; by the divine law, which is that of religion ; by 

’ See Kompfer. t I'orbin’s Memoirs. 

J Histoiy of the Tailars, part 5. § Pirard’s Travels, chap. 27. 
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ecclesiastical, otherwise called canon law, which is that of re- 
ligious polity ; by the law of nations, which may be considered 
as the cLil law of th^ whole globe, in which sense every 
nation is a citizen ; by the general political law, which relates to 
that human wisdom from whence all societies derive their 
origin ; by the particular political law, the object of which is 
each society ; by the law of conquest founded on this, that 
one nation has been willing and able, or has had a right to 
offer violence to another ; by the civil law of every society, by 
which a citizen may defend his possessions and his life, 
against the attacks of any other citizen ; in fine, by domestic 
law, which proceeds froraf’a society’s being divided into se- 
veral families, all which have need of a particular government. 

There are therefore different orders of laws, and the subli- 
mity of human reason consists in perfectly knowing to which 
of these orders the things that arc to be determined ought to 
have a principal relation, and not to throw into confusion 
those principles which should govern mankind. 


CHAP. II. 

Of Laws divine and human. 

WE ought not to decide by divine laws, what should be 
decided by human laws ; nor determine by human, what 
should be determined by divine laws. 

These two sorts of laws differ in their original, in their ob- 
ject, and in their nature. 

It is universally acknowledged, that human laws are, in 
their own nature, diffeient from those of religion ; this is an 
important principle : but this principle is itself subject to 
others, which must be enquired after. 

1. It is in the nature of human laws to be subject to all the 
accidents which can happen, and to vary in proportion as the 
will of man changes ; on the contrary, by the nature of the 
laws of religion, they are never to vary. Human laws ap- 
point for some good ; those of religion for the best : good may 
have another object, because there are many kinds of good ; 
but the best is but one, it cannot therefore change. We 
may alter laws, because they ard reputed no more than good ; 
but the institutions of religion are always supposed ho be thq 
best. 

2. There are kingdoms, in which the laws are of no value, 
as they depend only on the capricious and fickle humour of 
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the sovereign. If in these kingdoms the laws of religion were 
of the same nature as the, human institutions, the laws of re- 
ligion too would be of no value. It 's, however, necessary to 
the society, that it should have something fixed ; and it is 
religion that has this stability. 

3. The influence of religion proceeds from its being be- 
lieved ; that of human laws, from their being feared. Anti- 
quity suits with religion, because we have frequently a firmer 
belief of things, in proportion to their distance ; for we have 
no ideas annexed to them drawn from those times, which can 
contradict them. Human laws, on the contrary, receive ad- 
vantage from their novelty, which Implies the actual and par- 
ticular attention of the legislator to put them in execution. 


CHAP. III. 

OJ" civil Laws contrary to the Law of Nature. 

IF a slave, says Plato, defends himself, and hills a free- 
man, he ought to be treated as a parricide.^ This is a civil law 
which punishes self-defence, though dictated by nature. 

The law of Flenry VIII. which condemned a man without 
being confronted by witnesses, was contrary to self-defence. 
In order to pass sentence of condemnation, it is necessary that 
the witnesses should know, whether the man against whom 
they make their deposition, is he whom they accuse, and 
that this man bo at liberty to say, I am not the person you 
mean. 

The law passed under the same reign, which condemned 
every w'oman, who, having carried on a criminal commerce, 
did not declare it to the king before she married him, violated 
the regard clue to natural modesty. It is as unreasonable to 
oblige a woman to make this declaration, as to oblige a man 
not to attempt the defence of his own life. 

The law of Henry II. which condemned the woman to 
death who lost her child, in case she did not make known her 
pregnancy to the magistrate, was not less contrary to self- 
defence. It would have been sufficient to oblige her to inform 
one of her nearest relations, who might watch over the preser- 
vation o^the infant. 

What other information could she give in this situation, so 
torturing to natural modesty? Bducation has heightened 


Lib. 9. on Laws. 



140 


THE SPIRIT OF LAWS. 


the notion of preserving that modesty ; and in those critical 
moments, scarce has she any idea remaining of the loss of life. 

There has been much talk of a law in England, which 
permitted girls seven years old to choose a husband.* This 
law was shocking two ways ; it had no regard to the time 
w'hen nature gives maturity to the understanding, nor to that 
in which she gives maturity to the body. 

Amongst the Romans, a father might oblige his daughter 
to repudiate her husband, though he himself had eonsented to 
the raarriage.h But it is contrary to nature, for a divorce to 
be in the power of a third person. 

A divorce can be agreeable to nature, only when it is by 
consent of the two parties, or at least of one of them : but when 
neither consents, it is a monstrous separation. In short, the 
power of divorcement can be given only to those who feel the 
inconveniencies of marriage, and who are sensible of the mo- 
ment when it is for their interest to make them cease. 


CHAP. IV. 


The same Subject continued. 


GUNDEBALD, king of Burgundy decreed, that if the 
wife or sou of a person guilty of robbery, did not reveal the 
crime, they were to become slaves.| This was contrary to 
nature : a wife to inform against her husband ! a son to accuse 
his father 1 to avenge one criminal action, they ordained an- 
other still more criminal. 

The law of Recessuinthus permits the children of the adul- 
teress, or those of her husband, to accuse her, and to put the 
slaves of the house to the torture.§ How iniquitous the law, 
which, to preserve a purity of morals, overturns nature, the 
origin, the source of all morality ! 

With pleasure we behold in our theatres a young hero ex- 
press as much horror against the discovery of his mother-in- 
law’s guilt, as against the guilt itself. In his surprize, though 
accused, judged, condemned, proscribed, and covered with in- 
famy, he freely (dares to reflect on the abominable blood 
from whence Phasdra sprang ; he abandons the most tender 

o * 


* Mr. Bayle, in his Criticism on the History of Calvinism, Speaks of 
this law, page 263. 

-i See Law 5. in the code dc reptidiis ct judiciu dc moribus sublato. 
t Law of the Buiguncliaiis, tit. 47. 
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object, all that is most dear, all that lies nearest his heart, all 
that can fill him vi'ith rage, to deliver himself up to the un- 
merited vengeance of the gods. It is nature’s voice, the 
sweetest of all sounds, that Inspires ui with this pleasure. 


CHAP. V, 

Cases, in which wc niay Jndge by the Principles of the civil 
Law, in limiting the Principles of the Law of Nature. 

T) 

AN Athenian law obliged children to provide for their 
fathers, when fallen into poverty;* it excepted those who were 
born of a courtezan,-}- those whose chastity had been infa- 
mously prostituted by their father, and those to whom he had 
not given any means of gaining a livelihood.]; 

The law considered, that, in the first case, the father being 
uncertain, he had rendered the natural obligation precarious ; 
that in the second, he had sullied the life he had given, and 
done the greatest injury he could do to his children, in de- 
priving them of their reputation ; that in the third, he had 
rendered insupportable a life which had no means of subsist- 
ence. The law suspended the natural obligation of children, 
because the father had violated his ; it looked upon the father 
and the son as no more than two citizens, and determined in 
respect to them, only from civil and political views ; ever con- 
sidering, that a good republic ought to have a particular re- 
gard to manners. I am apt to think, that Solon’s law was a 
wise regulation in the first two cases, whether that in which 
nature has left the son in ignorance with regard to his father, 
or that in which she even seems to ordain he should not own 
him ; but it cannot be approved with respect to the third, 
where the father had only violated a civil institution. 

* Under pain of infamy, anotlier under pain of imprisonment. 

f Plutarch, Life of Solon. 

j Plutarch, Life of Solon, and Gallkmu in exhort, ad art. c. 8. 
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CHAP. VI. 

That the Order of Succession or Inheritance depends on the 

Principles of political or civil Law, and not on those of' the 

Law of Nature. 

THE Voconian law ordained that no woman should be left 
heiress to an estate, not even if she was an only child. Never 
was there a law, says St. 5Vugustine, more unjust."^ A for- 
mula of Marculfus treats that custom as impious which de- 
prives daughters of the right of succeeding to the estate of 
their fathers.-)* Justinian gives the appellation of barbarous, 
to the right which the males had formerly of succeeding in pre- 
judice to the daughters.;): These notions proceeded fi-om their 
having considered the right of children to succeed to their 
father’s possessions, as a consequence of the law of nature; 
which it IS not. 

The law of nature ordains, that fathers shall provide for 
their children ; but it does not oblige them to make them 
their heirs. The division of property, the laws of this divi- 
sion, and the succession after the death of the person who has 
had this division, can be regulated only by the community, 
and consequently by political or civihlaws. 

True it is, that a political or civil order frequently demands 
that children should succeed to their father’s estate ; but it 
does not always make this necessary. 

There may be some reasons given why the laws of our fiefs 
appoint that the eldest of the males, or the nearest relations 
of the male side, should have all, and the females nothing : 
and why, by the laws of the Lombards, § the sisters, the na- 
tural children, the other relations ; and, in their default, the 
treasury, might share the inheritance with the daughters. 

It was regulated in some of the dynasties of China, that 
the brothers of the emperor should succeed to the throne, and 
that the children should not. If they were willing that the 
prince should have a certain degree of experience, if they feared 
his being ft)o young, and if it was become necessary to prevent 
eunuchs from placing children successively on the throne, they 
might very justly establish a ‘like order of succession, and 
when some writers have treated these brothers as ’usurpers, 

“ De CivUate Dei, lib. 4. -f- X.ib. 2. cap. 12. 

t Novell. 21. § Lib. 2 tit, 14. § 6, 7, and 8. 



Book XXVI.— Chap. 6. 


143 


they have judged only by ideas received from the laws of their 
own countries.* 

According to the custom of Desalces, brother 

of Gala, succeeded to the kingdom; not Massinissa, his son. 
And even to this day, among the Arabs in Barbary, where 
each village has its chief, they adhere to this ancient custom, 
by choosing the uncle, or some other relation, to succeed. J 

There are monarchies merely elective ; and since it is evi- 
dent, that the order of succession ought to be derived from 
the political or civil laws, it is for these to decide in what 
cases it is agreeable to reason, that the succession he granted 
to children, and in what cases it ought to be given to others. 

In countries where polygamy is established, the prince has 
many children ; and the number of them is much greater in 
some of these countries than in others. There are states,§ 
where it is impossible for the people to maintain the children 
of the king, they might therefore make it a law, that the crown 
shall devolve, not on the king’s children, but on those of his 
sister. 

A prodigious number of children would expose the state to 
the most dreadful civil wars. The order of succession which 
gives the crown to the children of the sister, the number of 
whom is not larger than those of a prince who has only one 
wife, must prevent these inconveniencies. 

There are people, amongst whom reasons of state, or some 
maxims of religion, have made it necessary that the crown 
should be always fixed in a certain family : from hence, in 
India, proceeds the jealousy of their tribes, || and the fear of 
losing the descent : they have there conceived, that never to 
want princes of the blood royal, they ought to take the chil- 
dren of the eldest sister of the king. 

A general maxim ; it is an obligation of the law of nature, 
to provide for our children ; but to make them our successors, 
is an obligation of the civil or political law. From hence are 
derived, the different regulations, with respect to bastards, in 
the different countries of the world ; these are according to the 
civil or political laws of each country. 

* Du Halde on the second Dynasty. 

k Livy, Decad. 3. lib. 6- t Shaw’s Travels, v^. 1. p. 402. 

§ See the Collection of Voyages that contributed to the establish- 
ment of an East India company, vol. 4. part 1. page 114. And Mr. 
Smith’s Voyage to Guinea, part C.’page 150, concerning the kingdom 
of Judia. j 

II See Edifying Letters, Let. 14. and the Voyages that contributed to 
the establishment of an East India Company, vol. 3. part 2. p. 644. 
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CHAP. VII. 

That we ought not to decide by the Precepts of Religion, 
belongs only to the Law of Nature. 

THE Abassines have a most severe lent of fifty days, 
which weakens them to such a degree, 'that for a long time 
they are incapable of business: the Turks do not fail to 
attack them after their Letit.* Religion ought, in favour of 
the natural right of self-defence, to set bounds to these cus- 
toms. 

The Jews were obliged to keep the sabbath ; but it was an 
instance of great stupidity in this nation, not to defend them- 
selves when their enemies chose to attack them on this day. 

Cambyses laying siege to Pelusium, set in the first rank a 
great number of those animals, which the Egyptians regarded 
as sacred ; the consequence was, that the soldiers of the garri- 
son durst not molest them. Who does not see that self-de- 
fence is a duty superior to every precept. 


CHAP. VIII. 

That we ought not to regulate by the Principles of the canon 
Law, Things which should be regulated by those of th 
civil Law. 

BY the civil law of the Romans, "f he who took a thing 
privately from a sacred place, was punished only for the guilt 
of theft ; by the canon law, he is punished for the crime of 
sacrilege.J The canon law takes cognizance of the place ; the 
civil laws of the fact. But to attend only to the place, is 
neither to reflect on the nature and definition of a theft, nor 
on the nature and definition of sacrilege. 

As the husband may demand a separation, by reason of the 
infidelity ^his wife; the wife might formerly demand it,’ on 

a i* 

Collection of Voyages that contributed to the establishment of an 
East India company, vol. 4. p. 35. and 103. 
t Leg. tr. ad. leg. Jidiam pecutatus. 

1 Capita quisquis 17, qnestione 4. Cvjas observat. hb 13. cap. 19. 
tom, 3. 
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account of the infidelity of the husband.* This custom, con- 
trary to a regulation made in the Roman la\vs,-f- was intro- 
duced into the ecclesiastic courts, + where nothing was re- 
garded but the maxims of canon lar^ ; and, indeed, if we con- 
sider marriage as a thing merely spiritual, and as relating 
only to the things of another life, the violation is in both cases 
the same, but the political and civil laws of almost all nations, 
have, with reason, made a distinction between them. They 
have required from the women, a degree of reserve and conti- 
nency, which they have not exacted from the men ; because 
in women, a violation of chastity supposes a renunciation of 
all virtue ; because women, by viplating the laws of marriage, 
quit the state of their natural dependence ; because nature has 
marked the infidelity of women with certain signs ; and, in 
fine, because the children of the wife born in adultery neces- 
sarily belong, and are an expense to the husband, while the 
children produced by the adultery of the husband, are not the 
wife’s, nor are an expense to the wife. 


CHAP. IX. 

That Things which ought to he regulated hy the Principles 
of civil Law, can seldom be regulated by those of Religion. 

THE laws of religion have a greater sublimity ; the civil 
laws a greater extent. 

The laws of perfection drawn from religion, have more m 
view the goodness of the person that observes them, than of 
the society in which they are observed ; the civil laws, on the 
contrary, have more in view the moral goodness of men in ge- 
neral, than that of individuals. 

Thus, venerable as those ideas are which immediately spring 
from religion, they ought not always to serve as a first princi- 
ple to the civil laws ; because the,se have another, the general 
welfare of society. 

The Romans made regulations amongst themselves, to pre- 
serve the morals of their women ; these were political institu- 
tions. Upon the establishment of monarch.y, th^’made civil 
laws on this head, and formed them on the principles of their 
civil government. When the Christian religion became pre- 

l) 

* Beaumanoir on the ancient customs of Beauvoisis, chap. 18. 

Law of the first Code, ad leg. Juliam de adulleriis. 

J At piesent they do not take cognuance of these things m France. 

VOL. II. L 
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dominant, the new laws that were then made, had less relation 
to the general rectitude of morals, than to the holiness of 
marriage ; they had, less regard to the union of the two sexes 
in a civil, than in a spiritfual state. 

At first, by the Roman law, a husband, who brought back 
his wife into his house, after she had been found guilty of 
adultery, was punished as an accomplice in her debauch.* * * § 
Justinian, from other principles, ordained, that during the 
space of two years he might go and take her again out of the 
monastery."}* i 

I’cimerly, when a woman, whose husband was gone to war, 
heard no longer any tiding.s^of him, she might easily marry 
again, because she had in her hands the power of making a 
divorce. The law of Constantine obliged the woman to wait 
four years, after which she might send the bill of divorce to 
the general ; and, if her husband returned, he could not then 
charge her with adultery.j But Justinian decreed, that let 
the time be never so long after the departure of her husband, 
she should not marry, unless, by the deposition and oath of 
the general, she could prove the death of her husband.^ Jus- 
tinian had in view the indissolubility of marriage; but wc 
may safely say, that he had it too much in view. He de- 
manded a positive proof, when a negative one was sufficient; 
he required a thing extremely difficult, to give an account of 
the fate of a man at a great distance, and exposed to so many 
accidents ; he presumed a crime, that is, a desertion of the 
husband, when it was so natural to presume his death. He 
injured the commonwealth, by obliging women to live out of 
marriage; he injured individuals, by exposing them to a 
thousand dangers. 

The law of Justinian, which ranked amongst the causes of 
divorce the consent of the husband and wife to enter into a 
monastery, was entirely opposite to the principles of the civil 
laws II It is natural that the causes of divorce shovdd have 
their origin in certain impediments which could not be fore- 
seen before marriage ; but this desire of preserving chastity 
might be foreseen, since it is in ourselves. This law favours 
inconstancy in a state which is by its very nature perpetual ; 
it shook the fundamental principle of divorce, which permits 
the dissolution of one marriage only from the hope of another. 
In short, ifwe viefr it in a religious light, it is no more than 
giving victims to God without a sacrifice. 

* Leg. 11. § ult. fF. ad leg. Juliam de adulteriis. 

t Nov. 134. Col. 9. cap. 10. tit, 170. 

t i.eg. 7 . de repudus, eijudicio de morA. sitblafo. 

§ Aulh. hodio quantiscumque cod. de repudiis, 
i| Aulh, quod hodie cod, de repudiis^ 
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CHAP., X. 

Tn what Case we might to follow the civil Law, which permits, 
and not the Law of Religion which forbids. 

WHEN a religion which prohibits polygamy, is introduced 
into a country where it is permitted, we cannot believe (speak- 
ing only as a politician) that the laws of the country ought to 
suffer a man who has many wives to embrace this religion ; 
unless the magistrate or the huthand should indemnify them, 
by restoring them some way or other to their civil state. 
Without this their condition would be deplorable; no sooner 
w’ould they obey the laws, than they would find themselves 
deprived of the greatest advantages of society. 


CHAP. XI. 

That human Courts of Justice should not be regulated by the 

Maxims of those Tribunals which relate to the other Life. 

THE tribunal of the inquisition, formed by the Christian 
monks on the idea of the tribunal of penitence, is contrary to 
all good policy. It has every where met with a general dis- 
like, and must have sunk under the oppositions it met with, 
if those who were resolved to establish it, had not drawn ad- 
vantages even from these oppositions. 

This tribunal is insupportable in all governments. In 
monarchies, it only makes informers and traitors ; in republics, 
it only forms dishonest men ; in a despotic state, it is as de- 
structive as the government itself. 


CHAP. XII. 

The same SiJiject contim&d. 

» 9 

IT i^ one abuse of this tribunal, that of two persons ac- 
cused of the same crime, he who denies is condemned to die ; 
and he who confesses, avoids the punishment. This has its 
source in monastic ideas, where he who denies, seems in a state of 

L 2 
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impenitence and damnation ; and he who confesses, in 
state of repentance and salvation. But a distinction of this 
hind can have no relation to human tribunals. Human jus- 
tice, which sees only the actions, has but one compact with 
men, namely, that of innocence ; divine justice, which sees 
the thoughts, has two, that of innocence and repentance. 


CHAP. XIII. 

(i 

In what Cases, with regard to Marriage, we ought to follow 
the Laws of Religion ; and in what Cases we should follow 
the civil Laws, 

IT has happened in all ages and countries, that religion 
has been blended with marriages. When certain things have 
been considered as impure or unlawful, and were nevertheless 
become necessary, they were obliged to call in religion, to le- 
gitimate in the one case, and to reprove in others. 

On the other hand, as marriage is of all human actions 
that in which society is most interested, it became proper that 
this should be regulated by the civil laws. 

Every thing which relates to the nature of marriage, its 
form, the manner of contracting it, the fruitfulness it occasions, 
which has made all nations consider if as the object of a par- 
ticular benediction, a benediction which, not being always an- 
nexed to it, is supposed to depend on certain superior graces ; 
all this, I say, is within the resort of religion. 

The consequences of this union, with regard to property, 
the reciprocal advantages, every thing which has a relation to 
the new family, to that from which it sprung, and to that 
wliicli is expected to arise ; all this relates to the civil laws. 

As one of the great objects of marriage is, to take away that 
uncertainty which attends unlawful conjunctions, religion here 
stamps its seal, and the civil laws join theirs to it : to the end 
that it may be as authentic as possible. Thus besides the 
conditions required by religion to make a marriage valid, the 
civil laws rqay still exact others. 

The civil laws receive this power from their being addi- 
tional obligations, ,md not contjadictory ones. The law of 
religion insists upon certain ceremonies, the civil laws, on the 
consent of fathers ; in this case, they demand something more 
than that of religion, but they demand nothing contrary to it. 
It follows from hence, that the religious law must decide) 
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whether the bond be indissoluble, or not ; for if the laws of 
religion had made the bond indissoluble, and the civil laws 
had declared it might be broken, tlfey would be contradictory 
to each other. 

Sometimes the regulations made by the civil laws, with re- 
spect to marriage, arc not absolutely necessary ; such are those 
established by the laws, which, instead of annulling the mar- 
riage, only punish those who contract it. 

Amongst the Romans, the Papian law declared those mar- 
riages illegal which had been prohibited, and yet only sub- 
jected them to a pcn.alty but a Senatus-Consultum, made 
at the instance of the emperor , Marcus Antoninus, dcclai'ed 
them void ; there then no longer subsisted any such thing as 
a marriage, wife, dowry, or husband'i- The civil laws deter- 
mine according to circumstances : sometimes they are most 
attentive to repair the evil ; at others, to prevent it. 


CHAP. XIV. 

In what instance's Marriages between Relations should be re- 
gulated by the Laws oj Nature ,• and in what instatices by 
the civil Laws. 

WITH regard to tjie prohibition of marriage between re- 
lations, it is a thing extremely delicate, to fix exactly the 
point at which the laws of nature stop, and where the civil 
laws begin. For tliis purpose, we must establish some prin- 
ciples. 

The marriage of the son with the mother confounds the 
state of things : the .son ought to have an unlimited respect 
to his mother, the wife an unlimited respect for her husband ; 
therefore the marriage of the mother to her son, would subvert 
the natural state of both. 

Besides, nature has forwarded in women the time in which 
they are able to hav'e children, but has retarded it in men ; 
and, for the same reason, women sooner lose this ability and 
men later. If the marriage between the mother, and the son 
were permitted, it would tJmost always bejthe c^t, that when 
the husband was capable of entering into the views of nature, 
the wife would be incapable." ^ 

• See what has been said on this subject, in book 23, chap. 21, m 
the relation they bear to the number of inhabitants. 

-j- See law 16, ff. de ritu nupiiarum; and Law 3, § 1, also Digest, de 
domtiomhus inter virwn If uxorem. 
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The marriage between the father and the daughter is con- 
trary to nature, as well as the other ; but it is not less con- 
trary, because it has not ^ these two obstacles. Thus the 
Tartars, who may marry their daughters,* * * § never marry their 
mothers, as we see in the accounts we have of that nation .-f- 

It has ever been the natural duty of fathers to watch over 
the chastity of their children. Intrusted with the care of their 
education, they are obliged to preserve the body in the great' 
est perfection, and the mind from the least corruption ; to en- 
courage whatever has a tendency to inspire them with virtuous 
desires, and to nourish a becoming tenderness. Fathers,'alw'ays 
employed in preserving the <.norals of their children, must 
have a natural aversion to every thing that can render them 
corrupt. Marriage, you will say, is not a corruption : but 
before marriage they must speak, they must make their per- 
sons beloved, they must seduce ; it is this seduction which 
ought to inspire us with horror. 

There should be therefore, an unsurmountablo barrier be- 
tween those who ought to give the education, and those who 
are to receive it ; in order to prevent every kind of corruption, 
even though the motive be lawful. Why do fathers so care- 
fully deprive those who are to marry their daughters, of their 
company and familiarity ? 

The horror that arises against the incest of the brother 
with the sister, should proceed from the same source. The 
desire of fathers and mothers to preserve the morals of their 
children and families untainted, is sufficient to inspire their 
offspring with a detestation of every thing that can lead to the 
union of the two sexes. 

The prohibition of marriage between cousin-germans, has 
the same original. In the early ages, that is, in the times of 
innocence ; in the ages when luxury was unknown it was cus- 
tomary for children,:]; upon their marriage, not to remove 
from their parents, but to settle in the same house; as a 
small habitation was at that time sufficient for a large family ; 
the children of two brothers, or cousin-germans, § were consi- 
dered both by others and themselves, as brothers. The es- 

* This law. is^very ancient amongst them. Attila, says Priscus, in his 
embassy, stopf m a cenSain place to marry Esea his daughter. A thing 
permitted, he adds, by ihelaws of the 22. 

t f 

t Hist, of the Tartars, part 3, p. 236. 

t It was thus amongst the ancient Romans. 

§ Amongst the Romans they had the same name,, the cousin-ger- 
raans wei'c called brothers. 
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tiaiigemeut then between the brothers and sisters, as to mar- 
riage, subsisted also between the cousin-gcrmans.* * * § 

These principles arc so strong ->and so natural, that they 
have had their influence almost over all the earth, independ- 
ently of any communication. It was not the Romans who 
taught the inhabitants of Formosa,t that the marriage of re- 
lations of the fourth degree was incestuous : it was not the 
Romans that communicated this sentiment to the Arabs it 
was not they who tjaught it to the inhabitants of the Maldi- 
vian islands.§ 

But if some nations have not rejected marriages between 
fathers and children ; sisters anti brothers ; we have seen in 
the first book, that intelligent beings do not always follow the 
law of nature. Who could have imagined it ! Religious ideas 
have fretiucntly made men fall into these mistakes. If the 
Assyrians and the Persians married their mothers, the first were 
influenced by a religious respect for Semiramis ; and the se- 
cond did it, because the religion of Zoroaster gave a prefer- 
ence to these marriages. || If the Egyptians married their 
sisters, it proceeded from the wildness of the Egyptian reli- 
gion, which consecrated these marriages in honour of Isis. As 
the spirit of religion leads us to attempt whatever is great and 
difficult, we cannot infer that a thing is natural, from its being 
consecrated by a false religion. 

The principle which informs us that marriages between 
fathers and children, between brothers and sisters are pro- 
hibited, in order to preserve natural modesty in families, will 
help us to the discovery of those marriages that are forbidden 
by the law of nature, and of those which can be so only by the 
civil law. 

As children dwell, or are supposed to dwell in their father’s 
house, and consequently the son-in-law with the mother-in- 
law, the father-in-law with the daughter-in-law, or wife’s 
daughter ; the marriage between them is forbidden by the law 
of nature. In this case the resemblance has the same effect 
as the reality, because it springs from the same cause ; the 
civil law neither can, nor ought to permit these marriages. 

* It was thus at Rome in the first ages, till the people made a law to 
permit them ; they were willing to favour a man extrwyely popular, 
who had married his cousin-german. Plutarcfi’s treatise, intituled, 
Questions concerning the affairs ff the ’Romans. 

j- Collection of Voyages to thd’Indies, vol. 5, part 1. An account of 
the staU of the isle of Formosa. 

I Koran, chap, of Women. 

§ See Francis Pirard. * 

)| They were considered as more honourable. See Philo, dc spe- 
cialibus legit, quie pertinent ad pracepta decalogi. Paris, 1640, p. 778. 
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There are nations, as we have already observed, amongst 
whom cousin-german s arc considered as brothers, because they 
conamonly dwell in the s^me house ; there are others, where 
this custom is not known. Among the first, the marriage of 
cousin-germans, ought to be regarded as contrary to nature ; 
not so among the others. 

But the laws of nature cannot be local. Therefore, 
when these marriages arc forbidden or permitted, they are, 
according to the circumstances, permitted or forbidden by a 
civil law. 

It is not a necessary custom for the brother-in-law and 
the sister-in-law to dwell in the same house. The marriage 
between them is not then prohibited to preserve chastity in 
the family ; and the law which forbids or permits it, is not 
a law of nature, but a civil law, regulated by circumstances, 
and dependent on the customs of each country : these are 
cases in which the laws depend on the morals, or customs of 
the inhabitants. 

The civil laws forbid marriages, when by the customs re- 
ceived in a certain country, they are found to be in the same 
circumstances as those forbidden by the law of nature ; and 
they permit them when this is not the case. The prohibitions 
of the laws of nature are invariable, because the thing on 
which they depend is invariable ; the father, the mother, and 
the children, necessarily dwell in the same house. But the pro- 
hibitions of the civil law's are accidental, because they depend 
on an accidental circumstance ; cousin-germans and others 
dwelling in the house by accident. 

This explains why the laws of Moses, those of the Egyp- 
tians,* and of many other nations, permitted the marriage of 
the brother-in-law with the sister-in-law ; whilst these very 
marriages were disallowed by other nations. 

In the Indies they have a very natural reason for admitting 
this sort of marriages. The uncle is there considered as the 
father, and is obliged to maintain and educate his nephew, as 
if he were his own child : this proceeds from the disposition of 
these people, which is good natured and full of humanity. 
This law, or this custom, has produced another ; if a husband 
has lost his wife, he does not fail to marry her sister ; which 
is extremely auatural, for his new consort becomes the mother 
of her sister’s children, and not a cruel step-mother. 


* See Law 8, of the Code de incestis ^ inutililms nuptiis^ 
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CHAP. XV. 

That we should not regulate by the Principles of political Law, 

those Things which depend on the Principles (f civil Law. 

AS men have giyen up their natural independence to live 
under political laws, they have given up the natural commu- 
nity of goods to live under civil laws. 

By the first, they acquired I'Aerty ; by the second, pro- 
perty. We should not decide by the laws of liberty, which, 
as we have already said, is only the government of the com- 
munity, what ought to be decided by the laws concerning pro- 
perty. It is a paralogism to say, that the good of the indivi- 
dual should give way to that of the public : this can never 
take place, hut when the government of the community, or, in 
other words, the liberty of the subject is concerned ; this does 
not afiect such cases as relate to private property, because the 
public good consists in every one’s having their property, which 
was given him by the civil laws, invariably preserved. 

Cicero maintains, that the Agrarian laws were unjust ; 
because the community was established with no view, but that 
every one might be able to preserve his property. 

Let us, therefore, lay down a certain maxim, that whenever 
the public good happens to be the matter in question, it is 
not for the advantage of the public to deprive an indivi- 
dual of his property, or even to retrench the least part of 
it by a law, or a political regulation. In this case we should 
follow the rigour of the civil law, which is the Palladium of 
property. 

Thus when the public has occasion for the estate of an in- 
dividual, it ought never to act by the rigour of political law : 
it is here that the civil law ought to triumph, who, with the 
eyes of a mother, regards every individual as the whole com- 
munity. 

If the political magistrate would erect a public edifice, or 
make a new road, he must indemnify those who are Injured by 
it : the public is in this respect bke an individual, “who treats 
with an individual. It is fiiU enough that it can oblige a ci- 
tizen to sell his inheritance, and that it can strip him of this 
great privilege which he holds from the civil law, the not being 
forced to alienate his possessions. 

After the nations which subverted the Roman empire had 
abused their very conquests, the spirit of liberty called them 
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back to that of equity. They exercised the most barbarous 
laws with moderation ; and if any one should doubt the truth 
of this, they need only reed Beaumanoir’s admirable work on 
jurisprudence, written in the twelfth century. 

They mended the highways in his time, as we do at pre- 
sent. He says, that when a highway could not be repaired, 
they made a new' one as near the old as possible ; but indem- 
nified the proprietors at the expense of those who reaped any 
advantage from the road.* They determined at that time by 
the civil law ; in our days, w'e determine by the law of po- 
litics. 


CHAP. XVI. 

That we ought not to decide by the Rules] of the civil Law, 

when it is proper to decide by those of the political Imw. 

MOST difficulties on this subject may be easily solved, by 
not confounding the rules derived from property with those 
which spring from liberty. 

Is the demesne of a state or government alienable, or is it 
not ? This question ought to be decided by the political law, 
and not by the civil. It ought not to be decided by the civil 
law, because it is as necessary that there should be demesnes 
for the subsistence of a state, as that the state should have 
civil laws to regulate the disposal of property. 

If then they alienate the demesne, the state will be forced 
to make a new fund for another. But this expedient over- 
turns the political government, because, by the nature of the 
thing, for every demesne that shall be established, the sub- 
ject will always be obliged to pay more, and the sovereign to 
receive less ; in a word, the demesne is necessary, and the 
alienation is not. 

The order of succession is, in monarchies, founded on the 
welfare of the state ; this makes it necessary that such an order 
should be fixed, to avoid the misfortunes, which I have said, 
must arise in a despotic kingdom, where all is uncertain, be- 
cause all is^arbitraiy. 

The order of succession is not fixed for the sake of the 
reigning family ; But because it is the interest of the state, 

Tlie lord appointed collectors to receive the toll from the peasant, 
the gentlemen were obliged to contribute by the count, and the clergy 
by the bishop. Beaumanoir, chap. 22. 
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that it should have a reigning family. The law which regu- 
lates the succession of individuals, is a civil law, whose view 
is the interest of individuals ; that which regulates the suc- 
cession to monarchy, is a political law, which has in view the 
welfare and preservation of the kingdom. 

It follows from hence, that when the political law has estab- 
lished an order of succession in government, and this order is 
at an end, it is absurd to reclaim the succession in virtue of 
the civil law of any nation whatsoever. One particular so- 
ciety does not make laws for another society. The civil laws 
of the Romans are no more applicable than any other civil 
laws. They themselves did not make use of them, when they 
proceeded against kings ; and the maxims by which they 
judged kings are so abominable, that they ought never to be 
revived. 

It follows also from hence, that when the political law has 
obliged a family to renounce the succession, it is absurd to in- 
sist upon the restitutions drawn from the civil law. Restitutions 
are in the law, and may be good against those who live in the 
law : but they are not proper for such as have been raised up 
for the law, and who live for the law. 

It is ridiculous to pretend to decide the rights of kingdoms, 
of nations, and of the whole globe, by the same maxims on 
which (to make use of an expression of Cicero)* we should de- 
termine the right of a gutter between individuals. 


CHAP XVII. 

The same Subject continued. 

OSTRACISM ought to be examined by the rules of po- 
litics, and not by those of the civil law ; and so far is this 
custom from rendering a popular government odious, that it 
is, on the contrary, extremely well adapted to prove its lenity. 
We should be sensible of this ourselves, if, while banishment 
is always considered amongst us as a penalty, we are able to 
separate the idea of ostracism from that of punishgient. 

Aristotle * tells us, it is universally alloi^fed, that this prac- 
tice has something in it both humane and popular. If in 
those times and places where tJiis sentence was executed, they 
found nothing in it that appeared odious ; is it for us who see 


* Lib. 1, of Laws, 
f Repub. lib. 3, rap. 13. 
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things at such a distanccj to think otherwise than the accuser, 
the judges, and the accused themselves ? 

And if we consider thnt this judgment of the people loaded 
the person with glory on whom it was passed ; that when at 
Athens it fell upon a man without merit,* from that very 
moment they ceased to use it ;'t" we shall find that numbers 
of people have entertained a false idea of it ; for it was an ad- 
mirable law that could prevent the ill consequences, which the 
glory of a citizen might produce by loading him with new 
glory. 


CHAP. XVIII. 

T^Aal it IS necessari/ to inquire, whether the Laws which seem 
contradictory, are of the same Class. 

AT Rome the husband was permitted to lend his wife to 
another. Plutarch tells us this in express terms.J We know 
that Cato lent his wife to Hortensius,§ and Cato was not a 
man to violate the laws of his country. 

On the other hand, a husband who suffered his wife to be 
debauched, who did not bring her to justice, or who took her 
again after her condemnation was punished. || These laws 
seem to contradict each other, and yet arc not contradictory. 
The law which permitted a Roman t6 lend his wife, was vi- 
sibly a Lacedsemonian institution, established with a view of 
giving the republic children of a good species, if I may be al- 
lowed the term ; the other had in view the preservation of 
morals. The first was a law of politics, the second a civil law. 


CHAP. XIX. 

That we should not decide those Things by the civil Law, which 
ought to be decided by domestic Laws. 

THE Ja^ of tire Visigoths enjoins that the slaves of the 
house shall be obliged to bind the man and woman they sur- 

C « 

* Hyperlolus. See Flutarch, life of Aristides, 
t It was found opposite to the spirit of the legislator, 
i Plnlarch in his comparison between Lytui-gus and Niima. 

§ Plutarch, life of Cato. 

II keg. 11 , § uU. ff. ad. kg. Jut. de adidtuus. 
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prise in adultery, and to present them to the husband and to 
the judge a teiiible law, which puts into the hands of such 
mean persons, the care of public, doipcstic, and private ven- 
geance ! 

This law can be no where proper but in the seraglios of the 
East, where the slave who has the charge of the iuclosure is 
deemed an accomplice upon the discovery of the least infidelity. 
He seizes the criminals, not so much with a view to bring 
them to justice, as to do justice to himself, and to obtain a 
scrutiny into the citfcumstances of the action, in order to re- 
move the suspicion of his negligence. 

But, in countries where women, pre not guarded, it is ridi- 
culous to subject those who govern the family, to the inquisi- 
tion of their slaves. 

Tills inquisition may, in certain cases, be at the most a 
particular domestic regulation, but never a civil law. 


CHAP. XX. 

That we ought not to decide by the Principles of the civil Laws 
those 'tilings which belong to the Law of Nations. 

LIBERTY consists principally in not being forced to do 
a thing, where the laws do not oblige : people are in this state, 
only as they are governed by civil laws ; and because they 
live under those civil laws, they are free. 

It follows from hence, that princes who live not among 
themselves under civil laws, are not free ; they are governed 
by force ; they may continually force, or be forced. From 
hence it follows, that treaties made by force, are as obligatory 
as those made by free consent. When we who live under 
civil laws, are, contrary to law, constrained to enter into a 
contract, we may, by the assistance of the law, recover from 
the effects of violence : but a prince, who Is always in that 
state in which he forces, or is forced, cannot complain of a 
treaty which he has been compelled to sign. This would be 
to complain of his natural state ; it would seem as if he would 
be a prince with respect to other princes, an^as iffifther princes 
should be subjects with respect to him ; that is, it would be 
contrary to the nature of things. * 


§ Law of the Visigoths, lib. 3, tit. 4, § 6. 
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C fa A P. XXI. 

That we should not decide hy- political Laws, Things which be- 
lotig to the Law oj' Nations. 

POLITICAL laws demand, that every man be subject to 
the natural and civil courts of the counfry where he resides, 
and to the censure of the sovereign. 

The law of nations reqijires, that princes shall send am- 
bassadors ; and a reason drawn from the nature of things does 
not permit these ambassadors to depend either on the sove- 
reign to whom they are sent, or on his tribunals. They are 
the voice of the prince who sends them, and this voice ought 
to be free ; no obstacle should hinder the execution of their 
office : they may frequently offend, because they spealc for a 
man entirely independent ; they might be wrongfully accused, 
if they were liable to be punished for crimes : if they could be 
arrested for debts, these might be forged. Thus a prince, who 
has naturally a bold and enterprizing spirit, would speak by 
the mouth of a man who had every thing to fear. We must 
then be guided, with respect to ambassadors by reasons drawn 
from the law of nations, and not by those derived from poli- 
tical law. But if they make an ill use of their representative 
character, a stop may be put to it ■ by sending them back, 
They may even be accused before their master, who becomes 
either their judge or their accomplice. 


CHAP. XXII. 

The unhappy stale of the Ynea Alhtalpa. 

THE principles we have just been establishing were cruelly 
violated by the Spaniards. The Y nca Athualpa * could not 
be tried by the law of nations ; they tried him by political and 
civil laws 5, "ohey qccused him for putting to death some of his 
own subjects, for having many wives, &c. and to fill up the 
measure of their stupidity, they* condemned him, not by the 
political and civil laws of his own country, but by the^political 
and civil laws of theirs. 


See Garcilasso Je la Vega, 
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CHAP. XXIII. 

That tvhen, hy some Circumstance, the political Law becomes 
destructive to the State, toe ought to decide by such apolitical 
Law as will preserve it, which sometimes becomes a Law of 
Nations. 

WHEN that political law which has established in the 
kingdom a certain order of succession, becomes destructive to 
the body politic for whose sake it ’k'as established, there is not 
the least room to doubt but another political law may be made 
to change this order , and so far would this law be from op- 
posing the first, it would in the main be entirely conformable 
to it, since both would depend on this principle, that the 

SAFETY OF THE PEOPLE IS THE SUPREME LAW. 

I have said,* that a great state becoming accessory to ano- 
ther, is it.self weakened, and even weakens the principal. We 
know, that it is for the interest of the state to have the su- 
preme magistrate within itself, that the public revenues be 
well administered, and that its specie be not sent abroad to 
enrich another country. 1 1 is of importance, that he who is 
to govern has not imbibed foreign maxims ; these are less 
agreeable than those already established. Besides, men have 
an extravagant fondness for their own laws and customs : these 
constitute the happiness of every community ; and, as we 
learn from the histories of all nations are rarely changed with- 
out violent commotions and a great effusion of blood. 

It follows from hence, that if a great state has to its heir 
the possessor of a great state, the former may reasonably ex- 
clude him, because a change in the order of succession must 
be of service to both countries. Thus a law of Russia, made 
in the beginning of the reign of Elizabeth, most wisely ex- 
cluded from the possession of the crown, every heir who pos- 
sessed another monarchy : thus the law of Portugal , dis- 
qualifies every stranger, who lays claim to the crown by right 
of blood. 

But if a nation may exclude, it njay with greater reason be 
allowed a right to oblige a prince to renounce. Tt 'the people 
fear that a certain marriage will be attended with such^ conse- 
quences as shall rob the nation 'of its independance, or dismem- 
ber som^ of its provinces, it may very justly oblige the con- 

See book 5, chap. 14 ; book 8, chap. 16 ; 17, 18, 19, and 20, book 
9, chap. 4, 5, 6, and 7 ; and book 10, chap. 9, and 10. 
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CHAP. Xkv. 

That we should not follow the general Disposition of the cioil 
Law, in Things which ought to be subject to particular 
Rules drawn from their own ILuture. 

IS it a good latr, that all ci\il obligations passed between 
sailors in a ship in the course of a voyage should he null ? 
Francis Pirard tells us,"* that, in^jils time, it was not observed 
by the Portuguese, though it was by the French. Men who 
are together only for a short time ; ho have no wants, since 
they are provided for by the prince; who have only one ob- 
ject in view, that of their voyage: who are no longer in so- 
ciety, but are only the inhabitants of a ship, ought not to con- 
tract obligations that were never introduced, but to support 
the burthen of civil society. 

In the same spirit was the law of the Rhodians, made at 
a time when they always followed the coasts ; it ordained, that 
those who during a tempest staid in a vessel, should have 
ship and cargo, and those who quitted it should have nothing. 


BOOK XXVII. 


CHAP. 1. 


Of the Origin and Revolutions of the Roman Laws on Succes- 
sions. 

This affair derives its establishment from the most distant 
antiquity, and to penetrate to its foundation, permit me to 
search among the first laws of the Romans, foi^^hat, I be- 
lieve, no body yet has been so happy as to discover. 

We know that Romulus -f* divided the' land of his little 


* Chap. 14, p. 12. 

t Dionys. Halicar. lib 2, c. 3. Plutarch's comparison between Numa 
and Lycurgus. 
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kingdom among his subjects; it seems to me, that from hence 
the laws of Horae on successions were derived. 

The law of the divisioij. of lands made it necessary, that 
the property of one family should not pass into another : from 
hence it followed, that there were hut two orders of heirs es- 
tablished by law, the children and all the descendants that 
lived under the power of the father, whom they called iui 
h^rrcdcs, or his natural heirs ; and, in their default, the near- 
est relations on the male side, whom they called agnatif' 

It followed likewise, that tl;e relations 'on the leinalo side, 
whom they called cognati, ought not to succeed ; they would 
have conveyed the estate inl^o another family, which was not 
allowed. 

From thence also it followed, th.at the children ought not to 
succeed to the mother, nor the mother to her children ; for 
this might carry the estate of one family into another. Thus 
we see them excluded by the law of the Tw’clve Tables it 
called none to the succession hat the agnai;, and theic was no 
agnation between th.c sou and the mother. 

But it was indliferciiL whether the suns lusres, or, in default 
of such, the nearest by agnation, was male or female ; because, 
as the relations on the mother’s side could not succeed, though a 
woman who was an heiress should happen to marry, yet the 
estate aUvays returned into the family from whence it came. 
On this account, the law of the Twelve Tables, does not 
distinguifih, whether the person who succeeded was male or 
female. 

This was the cause, that though the grand-children by tlic 
son succeeded to the grand-father, the grand-children by the 
daughter did not succeed ; lor, to prevent the estate from 
passing into another family, the agnail, were preferred before 
them. Hence the daughter, and not her children, succeeded to 
the father. § 

Thus amongst the primitive Romans, the women suc- 
ceeded, w hen this was agreeable to the law of the division of 
lands, and they did notsuccced, when this law might suffer by it. 

Such were the laws of succession among the primitive Ro- 
mans ; and as these had a natural dependence on the consti- 
tution, and were derived from the division of lands, it is easy 

tCl 

c 

*■ Ast si inleslato moritur cm sum lucres nec extahit, agnatus proximusi 
fnmilmm liabclo. Fragment of the law of the Twelve Tables in Ulpian, 
ilie last title. * 

^ t See the Fragm. of Ulpian, § 8, tit. 26. Inst. tit. 3, in pixemio ad 
i. C. Terl iillianiim. ' 

i P.auUis, lib. 4, sent. tit. 8, § 3. 

§ Inst, tit hh. 
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to perceive, that they had not a foreign original, and were not 
of the number of those brought into the republic by the de- 
puties scut into the cities of Greece..) 

Dionysius Halicarnasscus tells us,'-' that Servius Tullius, 
finding the laiis of jfomulus .and Numa on the division of 
lands abolished, he restored them, and made new ones, to give 
the old a greater weight. Vfe cannot therefore doubt, but 
that the laws we have been s]ic,aking of, made in consccpience 
of this division, weye the work of the.se three Roman legisla- 
tors. 

The order of succc.ssion having been e.stab]ishcd in conse- 
quence of a political law, no citizifii was allowed to break in 
upon it by his private will ; that is, in the first ages of Rome 
he had not the power of making a testament. Yet it would 
have been hard to deprive him, in his last moments, of the 
friendly commerce of kind and beneficent actions. 

They therefore found a method of reconciling, in this 
respect, the laws with the desires of the individual. He was 
permitted to dispose of his substance in .an assembly of the 
people ; and thus every testament, rvas, in some sort, an act 
of the legislative power. 

The law of the Twelve Tables permitted the person who 
made his will, to choose which citizen he pleased for his heir. 
The reason that Induced the Roman laws so strictly to restrain 
the number of those who might succeed ah intestato, was the 
law of the division of lands ; and the reason why they ex- 
tended so widely the power of the testator, was, that as the 
father might sell his children, -f- he might with greater reason 
deprive them of his substance. These were therefore different 
effects, since they flowed fi'om different jninciples ; and such 
is, in this respect, the spirit of the Rom.an laws. 

The ancient laws of Athens did not snlfer a citizen to make 
a will. Solon permitted it, with an exception to those who 
had children and the legislators of Rome, filled with the 
idea of paternal power, allowed the making a will even to the 
prejudice of their children. It must be confessed, that the 
ancient law.s of Athens were more consistent than those of 
Rome. The indefinite pennission of making a will, which 
had been granted to the Romans, ruined by little anti little 
the political regulation on the division of ]and(W it was the 
principal thing that introduced the. fatal difierenoe between 

* Lib^4. p. 27G. 

t Dionysiu.s HaUcarnasseus provc.s, by a law' of NiUWf that the 
law which permitted a father to sell Iii.s son lim e tlinefi, Was ffladh by 
Romulus, and not by the Decemvirs. Idb. 2. 

I See Plularc/t's life of Solon. 


M ‘J 



164 


THE SrillIT OF LAlVS. 


riches anrl poverty : many shares were united in the same per- 
son ; some citizens had too much, and a multitude of others 
had nothing. Thus thee people being continuallj^ deprived of 
their shares, were incessantly calling out for a new distribution 
of lands. They demanded it in an age when the frugality, 
the parsimony, and the poverty of the Homans, were their dis- 
tinguishing characteristic ; as well as at a time when their 
luxury was become still more astonishing. 

Testaments being properly a law made in the assembly of 
the people, those who were in the army were thereby deprived 
of a testamentary power. The people therefore gave the 
soldiers the privilege of mah’ng before their companions,* * * § the 
dispositions which should have been made before them.-|- 

The great assembly of the people met but twice a year ; 
besides, both the people and the affairs brought before them 
were increased ; they therefore judged it convenient to permit all 
the citizens to make their will before some Roman citizens of ripe 
age, who were to represent the body of the people they took 
five citizens, § in whose presence the inheritor purchased his 
family, that is, his inheritance, of the testator ;|| another citizen 
brought a pair of scales to weigh the value ; for the Romans, 
as yet, had no money 

To all appearance these five citizens were to represent the 
five classes of the people ; and they set no value on the si.vth, 
as being composed of men who had no property. 

We ought not to say, with Justinian, that these sales were 
merely imaginary ; they became, indeed, imaginary in time, 
but were not so originally. Most of the laws which after- 
wards regulated wills, woie built on the reality of these sales: 
we find sufheient proof of this in the fragments of Ulpian.** 
The deaf, the dumb, the prodigal, could not make a w'ill ; the 
deaf, because he could not hear the words of the buyer of the 
inheritance ; the dumb, because he could not pronounce the 
terms of nomination ; the prodigal, because as he wms excluded 
from the management of all affairs, he could not sell his inhe- 
ritance. I omit any farther examples. 

* Tins testament, called in procinchi, -was dilTei'ent from that which 
they styled military, which was established only by the constitutions of 
the emperors. taLpg- 1- ff- tfe inilUari testamento. This was one of the 
aitifices by wliicli tlifty cajoled the soldiers. 

t Tins testament was not in writing, and it was without formality, 
sine liha et labuUs. as’Ciccro says, lilx 1. de Oratore. 

t liistitnt. lib. 2. tit. 10. § 1. Aulus Gellius, lib. 15. cap. 27^ They 
called this form of testament per <es et librarn. 

§ Ulpian, tit. 10. § 2. || Tlieoph. Inst. lib. 2. tit. 10. 

IF T. Livy lib. 4. nonilum argentum signaium erat. lie speaks of the 
time uf the ^iege of Veil. '* Tit. 20. § 13. 
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Wills being mailc in the assembly of the people, were 
cather the acts of political than of civil laws, a public rather 
than a private right ; from whence If, lollowed, that the father 
while his son was under his authority, could not give him 
leave to make a will. 

Amongst most nations, wills are not subject to greater for- 
malities than ordinary contracts ; because both the one and the 
other are only e.sprcssions of the will of him who makes the 
contract, and both ^are equally a private right. But, among 
tlie Homans, where testaments were derived from the public 
law", they were attended with much greater formalities, than 
other affairs ; and this is still tijc case in those provinces of 
France, which arc governed by the Homan law. 

Testaments being, as I have said, a law of the people, they 
ought to be made with the force of a command, and in such 
terms as are called direct and iiiiperativc.'f' Hence a rule was 
formed, that they could neither give nor transmit an inherit- 
ance, without making use of the imperative words : from 
whence it follow'ed, that they might very justly in certain 
cases make a substitution and ordain, that the inherit- 
ance should pass to another heir ; but that they could never 
make a fiduciary bcciucst,,} that is, charge any one in terms 
of intreaty to restore an inheritance, or a part of it, to another. 

When tlic father neither instituted his son his heir, nor 
disinherited him, the will was annulled ; but it was valid, 
though he did not disinherit his daughter, nor instituted her 
his heiress. The reason is plain : wlicn he neither instituted 
nor disinherited his son, he did an injury to his grandson, 
who might have succeeded al> inlcUalo to his father ; but in 
neither instituting nor disinheriting his daughter, he did no 
injury to his daughter’s children, who could not succeed ah in^ 
testalo to their mother, because they were neither sui haredes, 
nor agnati. || 

The law's of the ancient Romans concerning successions 
being forvned with the same spirit which dictated the division 
of lands, did not sufficiently restrain the riches of women ; 
thus a door was left open to luxury, which is always insepa- 
rable from this sort of opulence. Betw'ccn the second and 
third Punic war, they began to perceive the evil, and made 

* Instil, lib. 2. tit. 10. § 1. f Let Titius be my heir. 

J Vulgar, pupillary, and exemplary. ■ 

§ Ai^gustus, for particular rea.sons, first began to autliorise the fidu- 
ciary bequest, which, in the Homan law, was called Jidd cammissiim, 
Instlt. lib. 2. tit. 23. in proMiio. 

(( Ad liberos matris intestaCie InereJilas^ leg. 12 'I ah <, noil pertincbnff 
quia, fniiiincc suos Imrcila non liubciil. I'lpiaii, fragiu. til. 26. § 7. 



166 


THE SrillIT OF LAWS. 


the Voconian law;* but as they were imlucccl to this by the 
most important considerations ; as but lew monuments have 
reached us, that take noth’.e of this law ; and as it has hitherto 
been spoken of in a most confused manner, I shall endeavour 
to clear it up. 

Cicero has preserved a fragment, which forbids the insti- 
tuting a woman an heiress, whether she was married or un- 
married. ■[• 

The epitome of Livy, where he speaks of this law, says no 
more :t it appears from Cicero § and St. Augustin, || that the 
daughter though an only child, was comprehended in the 
prohibition. < 

Cato the elder contributed all in his power, to get this law 
passed.^ Aulus Gellius cites a fragment of a speech,** 
which he made on this occasion. By preventing the succes- 
sion of women, his intent was, to take away the source of 
luxury ; as by undertaking the defence of the Ojrpian law, he 
intended to put a stop to luxury itself. 

In the Institutes of Justinian,'! t and Thcophilus,j.| men- 
tion is made of a chapter of the Vceonian law, which limits 
the power of bcc[ucathing. In reading these authors, every 
body would imagine, that this chapter was made to prevent the 
inheritance from bcin^- so exhausted by legacies, as to render 
it unworthy of the heir’s acceptance. But this was not the 
spirit of the Voconian law. IVc have just seen, that they had 
in view the hindering women from inheriting an estate. The 
article of this law', which set bounds to the power of bequeath- 
ing, entered into this view : for if people had been possessed 
of the liberty to bequeath as much as they pleased, the women 
might have received as legacies, what they could not receive 
by succession. 

The Voconian law was made to hinder the women from 
growing too wealthy ; for this end it was necessary to deprive 
them of large inheritances, and not of such as were incapable 
of supporting luxury. The law fixed a certain sum, to be 
given to the women whom, it deprived of the succession. 


It Wits proposed by Quintus Vocomus, tribune of the people. See 
Ciccio’s second^rutiou against Verres. In the Epitome of T. Livy, 
lib. 41. wo slibuld reasi Voconius, instead of Volumnius. 

f Simxit lie (juis h/credem virgincm neve muUerem faceret. 

Cicero’s second Oration against Verre*. 

t Legem fulit, nequis hicredcmnndierem inslitueret. Lib. 4. „ 

§ Second Oration against Verres. 

11 ()1 tin; City of Go^ lib. 3. 

If Epiloinc of Livy, lib. -10. Lib. 27. cap. 6. 

H Instit lib. tit. 22. JJ. Ibid, 
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CIcuro,'* * * § ' from whom wc have this paiticulnr, tlocs not tell us 
what was the sum ; but by Dio wc arc informed it was A 
hundred thousand .sesterces.')' 

'^riic Voconiaii law' was made to regulate opulence, not to 
lay a restraint upon poverty, hence Cicero | informs us, that 
it related only to those whose names were registered in the 
censors’ books. 

This furnished a pretence for eluding the law : it is well 
known that the R imans were extremely I'ond of set forms ; 
and we have already taken notice, that it was the spirit of the 
rcjmblic to follow tire letter of the law. 'There were fathers 
who would not give in their name^ to ho enrolled by the cen- 
sors, because they uould hate it in their power to leave the 
succession to a daughter : and the pra;tovs determined, that 
this was no violation of the Vocoiiian law', since it was not 
contrary to the letter of it. 

One Anius Asollus had appointed his daughter his 
sole heir and executrix. lie had a right to make this 
disposition, says Cicero ho was not restrained by the 

Voconian law, since he was not included in the census. 
Verres, during the time of his pranorship, had deprived 
Anius’s daughter of the succession ; and Cicero maintains 
that Verres had been bribed, otherwise he w’ould not have an- 
nulled a disjiositlon which all the other prietors had con- 
firmed. 

What kind of citizens then must those have been, who 
were not registered in the census, in which all the freemen of 
Rome were included According to the institution of Scr- 
vius Tullius, mentioned by Dionysius of Halicarnasscus,§ 
every citizen not enrolled in the census became a slave : even 
Cicero himself observes, || that such a man forfeited his liberty, 
and the same thing is affirmed by Zonaras. There must 
have been therefore a difference between not being in the 
census according to the spirit of the Voconian law, and not 
being in it according to the spirit of Servius Tullius’s insti- 
tutions. 

They whose names were not registered in the five first 
classes/* in which the inhabitants ranked in proportion to their 

* Nemo censuit plus Fadiie dandum, quam qd earn lege 

Voconia perveniie. DcjinUrus boni ct mali, lib. 6. 

-) Cum lege V^’oeonia mulieribus proliiberetui', ne qua majorem cen- 
tum milibus nummum luereditatefn pos.set adire. Lib. 56. 

X Qitjcemus esset. Second Oration against Verres. 

§ Census non erat. Ibid. 

II Lib. 4. ^ In Oratione pro Cscina. 

These five classes iveie so considerable, that authors somctinics 
mention no more than five. 



168 


THE SPIRIT OF LAWS. 


fortunes, were not eotnprized in the census according to the 
spirit of the Voeonian law : they who rvere not enrolled in 
one of these six classes^ or who were not ranked by the 
censors among such as were called tsrarii were not included 
in the census, according to the spirit of Servius’s institutions. 
Such was the force of nature, that to elude the Voeonian 
law, fathers submitted to the disgi-ace of being con- 
founded in the sixth class wdth the prolelarii and capite 
ce.nsi, or perhaps to have their names entered in the Cceriles 
iuhulcz* 

We have elsewhere observed, that the Roman laws did not 
admit of fiduciary bequests.c The hopes of evading the Vo- 
conian law, were the cause of their being introduced : they 
instituted an heir qualified by the law, and they begged he 
would resign the succession to a person whom the law had ex- 
cluded ; this new method of disposition rvas productive of very 
difterent effects. Some resigned the inheritance ; and the 
conduct of Sextus Peduceus on an occasion of this nature 
was very remarkable.')- A considerable succession was left him, 
and nobody living knew that he was desired to resign it to 
another, when he waited upon the widow of the testator, and 
made over to her the whole fortune belonging to her late 
husband. 

Others kept possession of the inheritance ; and hero the 
example of P. Scxtilius Rufus is also famous, having been 
made use of by Cicero in his disputations against the Epicu- 
reans.! “ In my yxiungcr days,” says he, “ I was desired 
by Sextilius to accompany him to his friends, in order to know 
whether he ought to restore the inheritance of Quintus Fadius 
Gallus to his daughter Fadia. There were several young 
people present, with others of more maturity and judgment ; 
and not one of them was of opinion that he should give more 
to Fadia, than the lady was entitled to by the Voeonian law. 
In consequence of this, Sextilius kept possession of a fine estate, 
of which he would not have retained a single sestcrcius, had he 
preferred justice to utility. It is possible, added he, that you 
would have resigned the inheritance ; nay it is possible that 
Epicurus himself would have resigned it ; but you would not 
have acted according to your own principles.” Here I shall 
pause a little‘^0 re/lect. - 

It is a misfortune inherent to humanity, that .legislators 
should be sometimes obliged toicnact laws repugnant to tho- 


Tn Cicriiiim lubuhimefcrri ; tti arms fia t. 
t Ciceio, de finib. boni et mail, lib. 2. 

: Ibid, 
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dictates of nature : such was the Voconian law. The reason 
is, the legislature considers the society rather than the citizen, 
and the citizen rather than the mar.’. The law sacrificed both 
the citizen and the man, and directed its views to the prospe- 
rity of the republic. Suppose a person made a fiduciary be- 
quest in favour of his daughter ; the law paid no regard to 
the sentiments of nature in the father, nor to the filial piety 
of the daughter ; Ull it had an eye to was, the person to whom 
the bequest was made in trust, and who on such occasion 
found himself in a terrible dilemma. If he restored the estate 
he was a bad citizen ; if he kept it, he tvas a bad man. None 
but good-natured people thought of eluding the law ; and 
they could pitch upon none but honest men to help them to 
elude it ; for a trust of this kind requires a triumph over 
avarice and inordinate jilcasuvc, which none hut honest men 
are like to obtain. Perhaps in this light to look upon them 
as bad citizens, would have savoured too much of severity. 
It is not impossible but the legislator carried his point in a 
great measure, since his law was of such a nature, as obliged 
none but honest men to elude it. 

At the time when the Voconian law was passed, the Ro- 
mans still jireserved some remains of their ancient purity of 
manners. Their conscience was sometimes engaged in favour 
of the law ; and they were made to swear they would observe 
it ; * * * § so that honesty, in some measure, was set in opposition 
against itself. But latterly, their morals were corrupted to 
such a degree, that the fiduciary bequests must have had less 
efficacy to elude the Voconian law, than that very legislator- 
had to enforce its observance. 

The civil wars wore the destruction of an infinite number 
of citizens. Under Augustus, Rome was almost deserted ; it 
was necessary to re-people it. They made the Papian laws, 
which omitted nothing that could encourage the citizens to 
marry, and procreate chiklren.'l- One of the principal means 
was, to increase, in favour of those who gave into the views of 
the law, tire hopes of being heirs, and to diminish the ex- 
pectations of those who refused ; and as the Voconian law had 
rendered women incapable of succeeding, the Papian law, in 
certain cases, dispensed with this prohibition.;}: 

Women, § especially those who had children^ w^ere rendered 

* Sextilius said he had sworn to observe itt Cic. de fiiiibus botii 
el bb. 2. 

f See what has been said in book 23. chap. 21. 

I The same difference occurs in several regulalions of the Papian 
Jaw. See the Fragments of Ulpian, § i, 5, and 6. 

§ Sec Fragment of Ulpian, tit. 15. § 16. 
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capable of receiving in virtue of the will of their husbands; 
they even might, when they had children, receive in virtue of 
the will of strangers. All this was in direct opposition to the 
regulations of the Voconian law ; and yet it is remarkable, 
that the spirit of this law was not entirely abandoned. For 
example, the Papian law, which permitted a mart who had 
one child, to receive an entire inheritance, by the will of a 
stranger, granted the same favour to the wife, only when she 
had tiri'ce children. -f- 

It must be remarked, that the Papian law did not render 
the women who had three children, capable of succeeding 
except in virtue of the wild of strangers ; and that with 
respect to the succession of relations, it left the ancient laws, 
and particularly the Voconian, in all their force. ;[ But this 
did not long subsist. 

Home, corrupted by the riches of every nation, had changed 
her manners ; the putting a stop to the luxury of women 
was no longer minded. Aulus Gellius, who lived under 
Adrian, § tells us, that in his time the Voconian law was almost 
abolished ; it was buried under the opulence of the city. Thus 
wc find in the sentences of Paulus,|| who lived under Niger, 
and in the fragments of Ulpian,^ who was in the time of 
Alexander Severus, that the sisters on the father’s side, might 
succeed, and that none but the relations of a more distant 
degree, were in the case of those prohibited by the Voconian 
law. 

The ancient laws of Rome began to be tliought severe. 
The prostors were no longer moved but by reasons of equity, 
moderation, and decorum. 

Wc have seen, that by the ancient laws of Rome, mothers 
had no share in the inheritance of their children. The Vo- 
conian law afforded a new reason for their exclusion. But the 
emperor Claudius gave the mother the succession of her chil- 
dren as a consolation for her loss. The Tertullian senatus 
coiisultum, made under Adrian,** gave it them when they 
had three children, if free women ; or four, if they were freed- 
woinon. It is evident, that this decree of the senate w'as only 
an extension of the Papian law, which in the same case had 

J 

* Quad libi vcljilia nascilur ex me, 

Jwa Pmxnlis h(ibc% ; propter me scriberis hares. Juvenal. Sat. 9. 

-j- See law 9. C. TheoJ. de bonis pioscriplorum, and Dio, lib. 5. See 
the Fragment of Ulpiall, tit. last, § 6. aftd tit 29. § 3. 

I Fragment of Ulpian, tit. 16. § 1. Sozomenns, lib. 1. cap. 9. i ' 

§ Lit). 20. cap. 1. II Lib. 4. tit. 8. § 3. 

‘i Tit. 26. § 6. 

llul is, the emperor I’ius, who changed his name to that oS 
Adiian liy adoption. 
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granted to women the inheritances left them i)y strangers. 
At length Justinian favoured them with the succession inde- 
pendently of the number of their children.* 

The same causes which had debilitated the law against the 
succession of women, subverted that, by degrees, which had 
limited the succession of the relations on the woman’s side. 
These laws were c'itremely conformable to the spirit of a good 
republic, where tl'^ey ought to have such an influence, as to 
prevent this sex fi’^m rendering either the possession, or the 
expectation, of wealth, nn instrument of luxury. On the 
contrary, the luxury of a monarchy rendering marriage ex- 
pensive and costly, it ought to t/j there encouraged, both by 
the riches which women may bestow, and by the hope of the 
inheritances it is in their power to procure. Thus when mo- 
narchy was established at Home, the whole system of succes- 
sions was changed. The piretor.s called the relations of the 
woman’s side in default of those of the male side ; though by 
the ancient laws, the relations on the woman’s side were never 
called. The Orphitian senatus consultum called children 
to the succession of their mother ; and the emperors Valenti- 
nian, Theodosius, and Arcadius, called the grandchildren by 
the daughter, to the succession of the grandfather. f In short, 
the emperor Justinian^ left not the least vestige of the ancient 
riglit of successions : he established three orders of heirs, the 
descendants, the ascendants, and the collaterals, without any 
distinction between the males and feipales ; between the rela- 
tions on the woman’s side, and those on the male side ; and 
abrogated all of this kind, which were still in force: he be- 
lieved that he followed nature, even in deviating from what 
he called the embarrassments of the ancient jurisprudence. 

* I.ib. 2. cod. dc jure liberonun. Instil, tit. 3. § 4. dc scnalus 
comnlt. 

t Lib. 9. Cod dc mt et legdtmi': haieddms. 

I Lib. 1 1. Cod. dc iuis it IcgUimi', lucrcdibus. cl Nov. 118, and 127. 
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BOOK XXVIII. 

OF THE ORIGIN AND REVOLUTIONS '^F THE CIVIL 
LAWS AMONG THE FREifecH. 

In nova fert animus viutatas dicere formas 
Corpora Ovid Mctah. 


CHAP. I. 

Different Character of the Laws of the several People of 
Germany. 


A FTER the Franks had quitted their own country, they 
made a compilement of the Salic laws, with the assistance of 
the sages of their own nation.^' The tribe of the llipuarian 
Franks having joined itself under C/oots'f" to that of the Sa- 
lians, preserved its own customs ; and Theodoric % king of 
Aiistrasia ordered them to be reduced into writing. He col- 
lected likewise the customs of those liivarians and Germans 
who were dependent on his kingdom. § For Germany having 
been weakened by the migration of such a multitude of people, 
the Franks, after conquering all before them, made a retro- 
grade march, and extended their dominion into the forests of 
their ancestors. Very likely the Thuringian code was given 
by the same Theodoric, since the Thuringians were also his 
subjects. II As the Frisians were subdued by Charles Martel 
and Pepin, their law cannot be prior to those princes.^ 
Charlemain, the first that reduced the Saxons, gave them the 
law still extant ; and we need only read these two last codes, 

*' See the prologue to die Salic law. Mr. Leibiuiz says, in his trea- 
tise of the original the Franks, that this law was made before the reign 
of Clovis : bu*! it could not be before the Franks had quitted Germany, 
for at that time they did not understand the Latin tongue. 

t See Gregory of Tours. » 

t See the prologue to the law of the Bavarians, and that to fhe Salic 
law. 

§ Ibid. 

II Lex Angliorum Werinorum, hoc est Thuringorum. 

1[ They did not know how to write. 
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to be convinced they carac from the hands of conquerors. Ar. 
soon as the Visigoths, the Burgundians, and the Lombards, had 
founded their respective kingdoms, ’they reduced their laws 
into writing, not with an intent of obliging the vanquished 
nations to conform to their customs, but w itli a design of fol- 
lowing them themselves. 

There is an admirable simplicity in the Salic and Ripuarian 
law's as well as iiA those of tiic Alemans, Bavarians, Thurin- 
gians, and Fiisiaas. They breathe an original coarseness, 
and a spirit -which no change or corruption of manners had 
w'cakened. They received but very few alterations, because 
all those people, except the Fraaks, remained in Germany. 
Even the Franks, themselves, laid there the foundation of a 
great part of their empire, so that they bad none but German 
laws. The same cannot be said of the laws of the Visigoths, of 
the Lombards and Burgundians ; their character considerably 
altered from the great change which happened in the character 
of those people, after they had settled in their new habitations. 

The kingdom of the Burgundians did not last long enough 
to admit of great changes in the laws of the- conquering 
nation. Gundehald and Sigitmond, who collected their 
customs, were almost the last of their kings. The laws of the 
Lombards received additions rather than changes. The laws 
of Rolharis were followed by those of Grimoaldus, Luitprandus, 
Rachts and Aibdplnt'! ; but did not assume a new form. It 
was not so with the laws of the Visigoths their kings 
new-moulded them, and had them also new-moulded by the 
clergy. 

The kings, indeed, of the first race slnick out of the Salic 
.and Ripuarian laws, whatcicr was absolutely inconsistent with 
Christianity ; but left the main part untouched."]* This cannot 
be said of the laws of the Visigoths. 

The laws of the Burgundians, and especially those of the 
Visigoths, admitted of corporal punishments : these were not 
tolerated by the Salic and Ripuarian laws they preserved 
their character much better. 

The Burgundians and Visigoths, whose provinces were 
greatly exposed, endeavoured to conciliate the affections of the 
ancient inhabitants, and to give them the most impartial civil 

^ Tliey were made by Eurie, and amended by Leovigitdus. See 
Isidoms’s chronicle. Chaindasuirihu^ and Rccesstlintiuts reformed them. 
Egigas ^rdeied the code now extant to be made, and commisaioned 
bishops for that purpose ; neverthele.ss llie laws of Chaindasuinthus and 
Recasuinthus were preserved, as appears by the sixth council of Toledo. 

t See the prologue to the law of the Biiv.iriaiis. 

I We find a few only in Childcbcrt’s decree. 
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laws but as tbe kings of the Franks had established their 
power, they had no such considerations.-f- 

The Saxons, who lived under the dominion of the Franks, 
were of an intractable temper, and prone to revolt, tiencowe 
find io their laws the severities of a conqueror,| which are not 
to be met with in the other codes of the laws of the barba- 
rians. 

W e see the spirit of the German laws, jin the pecuniary 
punishments, and the spirit of a conqueror in those of an 
afflictive nature. 

The crimes they commit in their own country are subject 
to corporal punishment ; and the spirit of the German laws is 
followed only in the punishment of crimes committed beyond 
the extent of their own territory. 

They are plainly told, that their crimes shall meet with 
no mercy, and they are refused even the asylum of churches. 

The bishops had an immense authority at the court of the 
Visigoth kings ; the most important affairs being debated in 
councils. All the maxims, principles, and views of the present 
inquisition, are owing to the code of the Visigoths; and the 
monks have only copied against the Jews, the laws formerly 
enacted by bishops. 

In other respects the laws of Gundehald for the Burgundians 
seem pretty judicious ; and those of Rotharis, and of the 
other Lombard princes, are still more so. But the laws of 
the Visigoths, those fbr_ instance, of Recessumthtis, Chainda- 
suinthus, and Egi^as, are puerile, ridiculous, and foolish ; 
tliey attain not their end ; they are stuft with rhetoric, and 
void of sense ; frivolous in the substance, and bombastic in 
the style. 


CHAP. II. 

That the Laws of the Barbarians were all personal. 

IT is a distinguishing character of these laws of the bar- 
barians, that t^ey were not confined to a certain district ; the 
Frank was tried hf the law of the Franks, the Aleman by 

^ • 

See the prologue tothe code of the Burgundians, and the code itself, 
especially the 12th tit, § 5, and tit. 38. See also Gregory of Tours, book 
2. chap. 33, and the code of the Visigoths, 
t See lower down, chap. 3. 
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that of the Alemans, the Burgundian by that of the Bur- 
gundians, and the Homan by the Roman law : nay, so far 
M ere the conquerors in those days f'r-jm reducing their laws to 
an uniform system or body, that they did not even think of 
becoming legislators to the people they had contiuered. 

The original of this I find in the manners of the Germans. 
These people were parted asunder by marshes, lakes, and 
forests ; and CtesAr observes, they were fond of such separa- 
tions. Their drcivkjl of the lloniaus brought about their re- 
union ; and vet each individual among these mixed people was. 
still to be tried by the csUblished customs of his own nation. 
Bach tribe apart was free and independent ; and when they 
came to be intermixed, the independency still continued ; 
the country was common, the government peculiar ; the terri- 
tory the same, and the nations dilFerent. The spirit of per- 
sonal laws prevailed thcrellirc among those people before ever 
they set out from their own homes, and they carried it with 
them into the conquered provinces. 

We find this custom established in the formulas of Mar- 
culfus,+ in the codes of the laws of the barbarians, but chiefly 
in the law of the Rlpuariansj and the decrees of the kings of 
the fiist race, § from whence the capitularies on that subject 
in the second race were derived. || The children followed the 
laws of their father,^ the wife that of her husband,** the 
widow came hack to her own original law,-]"]- and the frcedmaii 
was under that of his patron.J'j: Besides, every man could 
make choice of what huvs he pleased ; but the constitution of 
Lotharius 1. 4)1} required this choice should be made public. 


CHAP. III. 

Capital Difference between the Salic Law':, and those of the 
Visigoths and Burgundians. 

WE have already observed, that the laws of the Burgun- 

* De bello Galileo, lili. 6. 

-J- Lib. 1, forraul. 8. J Ch. 31. 

§ That of Clotarius in the year 560, in the oditiSh of^tlie Capiti>j 
laries of Balusius, vol. 1, art. 4, ib. injirie, 

II Capitul. added to the law of ^he laimhards, lib. 1, tit. 35, cap. 71,. 
lib. 2, tit. 41, cap. 7, and tit. 56, cap. 1, and 2’ 

IT Ibid. ** Ibid. lib. 6. tit, 7. cap. 1. 

•pl- Ibid. cap. 2. 

it Ibid. lib. 2,. tit, 35, c. 2. 

§§ In the law ol the Lombards, lili. 2, lit, 57. 
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dians and Visigoths were impartial; but it was otherwise' 
with regard to the Salic law, for it established between the 
Franks and Romans the most mortifying distinctions. When 
a Frank, a barbarian, or one living under the Salic law, hap- 
pened to be Icillcd, a composition of 200 sols was to be paid 
to his relations;* only 100 upon the killing of a Roman 
jivoprietor,"!' and no more than forty-five for a^ Roman tributary. 
The composition for the murder of one of fj le king’s vassals, 
if aFrank, was 600 sols if aRoman thoug]^ theking’s guest, § 
only 300. II The Salic law made therefore a cruel distinction 
between the Frank and Roman lord, and the Frank and 
Roman commoner. < 

Farther, if a number of people were got together to assault 
a Frank in his house, ^ and he happened to be killed, the 
Salic law ordained a composition of 600 sols ; hut if a Roman 
or a freedraan was assaulted, only one-half that composition.**** 
Ry the same law, •!••[' if a Roman put a Frank in irons, he 
was liable to a composition of 30 sols; but if a Frank had 
thus used a Roman, he paid only 15. A Frank, strlpt by 
a Roman was entitled to the composition of 62^ sols, and a 
Roman stript by a Frank, received only 30. Such unequal 
treatment must needs have been very grievous to a Roman. 

And yet a celebrated author,:j:| forms a system of the 
establishment o f the Franks in Gatd, on a supposition that they 
were tlic best- friends of the Romans. The Franks then, the 
host friends of the Romans, they who did, and they who suf- 
fered from, the Romans such an infinite deal of mischief 
The Franks, ^the friends of the Romans, they who, after sub- 
duing them by their arms, oppressed them in cold blood by 
their laws ! They were exactly the friends of the Romans, as 
the Tartars who conquered China, were the friends of the 
Chinese. 

If some Catholic bishops thought fit to make use of the 
Salic law-, tit. 44. § 1 . 

t Qui res in page ubi renianet propria's habet. Salic law, tit. 44. 

§ 15. 

t Qui in truste dominica est. Ibid. tit. 41. § 4. 

§ Si Romanus homo conviva rcgisj'uci it. Ibid. § 6. 

II The principal Romans followed the court, as may be seen by the 
lives of several bishops, who were there educated; there were hardly 
any but Romans'-\hat,knew how to write. 

H Salic law, tit. 45. 

* * Lidus whose condition was better than that of a bondman. Law 
of the Alemans, chap. 95. * 

ft Tit, 35. § 3. and 4. v 

The Abbe du Bos. 

§§ Witness the expedition of Arbogastes in Gregory of Tours, Hist. 
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Franks in destroying the Ari.an kings, docs it follow, that 
they had a desire of living under those barbarous people P 
i\nd can we from henefe conclude, that the Franks had any 
particular regard to the Romans ? I should draw quite dif- 
ferent consequences ; the less the Franks had to fear from the 
Romans, the less indulgence they showed them. 

The Abbe du Bos has consulted but indifferent authorities 
for his history, si‘ph as poets and orators ; works of parade and 
ostentation are improper foundations for building systems. 


CHAP. IV. 

In whnl manner the Roman Law came to he. lost in the Country 
subject to the FrankSf and 2irescn'cd in that subject to the 
Goths and Burgundians. 

WHAT has been above said, will throw some light upon 
other things, which have hitherto been involved in great ob- 
scurity. 

The country at this day called France, was under the first 
race, governed by the Roman law, or the Thcodosian code, 
and by the different laws of the Barbarians,* * * § who settled in 
those parts. 

In the country subject to the Franks, the Salic law was 
established for the Frahks, and the Theodosian code-|" for the 
Romans. In that subject to the Visigoths, a compilement 
of the Thcodosian code, made by order of Alaric,J regulated 
disputes among the Romans ; and the national customs, which 
Euric caused to be reduced into writing,^ determined those 
among the Visigoths. But hew comes it, some will say, that 
the Salic laws gained almost a general authority in the coun- 
try of the Franks, and the Roman law gradually declined : 
whilst in the jurisdiction of the Visigoths the Roman law 
spread itself, and obtained, at last, a general sway ? 

My answer is, that the Roman law came to be disused 
among the Franks, because of the great advantages accruing 
from being a Frank, a Barbariau,|| or a person living under 

* The Franks, Visigoths, and Burgundians, 

t It was finished in 438. , 

j The 20th year of the reign df this prince, and published two years 
after by Anian, as appears from the preface to that code. 

§ The year 504, of the Spanish wra, the Chronicle of Isidorus. 

II Francuin, aut Barbarum, aut hominera qiu Salica lege vivit. Silic 
law, tit. 44. § 1 . 

VOJ.. II. N 
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the Salic law ; every one, in that ease, readily fjv.itting the 
Roman, to li^’c under the Salic law. The clergy alone retained 
it,* as a change would 'oc of no advantage to them. The 
difference of conditions and ranks, consisted only in the large- 
ness of the composition, as I shall show in another place. 
Now particular lawsf allowed the clergy as favourable composi- 
tions, as those of the Franks ; for which rcaspn they retained 
the Roman law. This law brought no haitli.hips upon them; 
and in other respects it was properest for th^,m, as it was the 
■work of Christian emperors. 

On the other hand, in the patrimony of the Visigoths, as 
the Visigoth law J gave no rcivil advantages to the Visigoths 
over the Homans, the latter had no reason to di.5Continue living 
under their own law, in order to embrace another. I'hcy 
retained, therefore, their own laws, without adopting those of 
the Visigoths. 

This is still farther confirmed, in proportion as we proceed 
in our enquiry. The law of Gundchaltl was extremely 
impartial, not I'avouring the Burgundians more than the 
Romans. It appears by the preamble to that law, that it 
was made for the Burgundians, and to regulate the disputes 
which might arise between them and the Romans; and in 
the latter ease, the judges 'W’crc etjually divided of a side. 
This was necessary for particular reasons, drawn from the 
political regulations of those tlmcs.§ The Roman law was 
continued in Burgundy, in order to regulate the disputes of 
Romans among tlicmsclves. The lattL'r had no inducement 
to quit their own law, as in the country of the Franks ; and 
the rather, as the Salic law was not established in Burgundy, 
as appears by the famous letter which AgoLard wrote to Lewis 
the Pious. 

Agobard || desired that prince to establish the Salic law in 
Burgundy; consequently it had not been established there 


Accmd’mg to the Roman l<m under ivltic/i the cliurclt hvet, as is said in 
the law of the llipuiuians, tit. 53, § 1. See also llie nunibeiless autho- 
rities on tins head pronounced by Du Cange, under the word La 
Romunu. 

t See the Capilulaiics added to the Salic law in Lindemlrcck, at the 
end of that law, and the different codes of the laws of the Barbarians, 
concerning the pfivilQ^es of ecclesiastics in this respect. See also the 
letter of Charlemain, to his son Pepin, king of Italy, in the year 807, 
in the edition of Balu^zius, tom, 1, page 462, where it is said, that an 
ecclesiastic should receive a triple composition ; and the Collection of 
tile Capitularies, lib. 5, art.-302, tom. 1. Edition of Baluzius. ' 
t See that law. ^ ; 

\ OI this 1 shall syitak in another place, book 30, chap. 0, 7, 8, and 
II Agob. opera. 
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at that time. Thus the Roman law did, and still does sub- 
sist ill so many provinces, which formcily depended on this 
kingdom. ’ 

The Roman and Gothic laws continued likewise in the 
country of the establishment of the Goths ; where the Salic 
law was never received. When Pepin and Charles Martel 
expelled the Saraebns, the towns and provinces, which sub- 
mitted to these p^-inccs, petitioned rbr a continuance of their 
own laws, and obtaVed it ;* this, in spite of the usages of those 
times, when all la , vs were personal, soon made the Roman law 
to bo considered as a real and territorial law in those countries. 

This appears by the edict of> Charles the Bald, given at 
Pistes in the year 864, which distinguishes the countries 
where causes were decided by the Roman law, from where it 
was otherwise. f 

The edict of Pistes shews two things; one, that there w'orc 
countries where causes were decided by the Roman law, and 
others w'herc they were not ; and the other, that those coun- 
tries where the Roman law obtained, were precisely the same 
where it is still followed at this very day, as appears by the 
said edict ; I thus the distinction of the provinces of Franco 
wider custom, and those under uritten law, was already estab- 
lished at the time of tlic edict of Pistes. 

I have observed, that in the beginning of the monarchy, 
all laws were personal: and thus when the edict of Pistes 
clistiiiguislics the countries of the Roman law, from those 
which were otherwise ; Jthc meaning is, that in countries which 
were not of the Roman law, such a multitude of people had 
chosen to live imdor some or otlic) of tho laws of the Barbarians, 
that there were scarce any who would be subject to the Roman 
law; and that in the countries of the Roman law there v/crc 
few who would choose to li>c under the laws of the Barbarians. 

I am not ignorant, that what is here advanced will he 
reckoned new ; but if the thitigs which I assert be true, surely 
they are very .'incicnt. After all, what great matter is it, 


See Gervaise de Tilbury, in Ruclicsnc’s Collection, tom. 3, page 
306. Facta pactione cum Fiancis, quod iliic Gotlii patriis Icgibus, 
moribii-s pateini.s vivant. El sic Narbonensis provincia Pippiiio 
subjicitur. And a chronicle of the year 759, produced by Catel, hist, 
of Languedoc. And the uncertain author of t'»e Efife jf Lewis the 
Debonnaire, upon the demand made by the people of Septimania, at 
the assembly in Carisiiico, in Duchesne’s Collectipn, tom. 2, p. 316. 

-(■ In ilia terra in qua jiulicia secundiim lefism Romanarn terminantur, 
seamdtihi ipsain legem judicctur ; el in illtUtfWUMlim, &c. Art. 16. See 
also Art. 20. -■'v 

t See Art. 12 and 10 of flic T'lstcs 

&.C. 
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whether they come from me, from the Vaksms's, or from the 
Bignons? 


CHAP. V. 

The same Sulject contimicdj, 

THE law of GunJebalcl subsisted a long time among the 
Burgundians, in conjunction with the Roman law : it was. 
still in use under Lewis the JPious, as Agobard’s letter plainly 
evinces. In like manner, though the edict of Pistes calls the 
country occupied by the Visigoths the country of the Roman 
law, yet the law of the Visigoths was always in force there ; 
as appears by the synod of Troyes held under Lewis the 
Stammerer, in the year 878, that is, fourteen years after the 
edict of Pistes. 

In process of time the Gothic and Burgundian laws fell 
into disuse even in their own country ; which was owing to 
those general causes that every where suppressed the personal 
laws of the Barbarians. 


CHAP. VI. 

How the Roman Law kept its Ground in the Demesne of the 
Lombards. 

THE facts all coincide with my principles. The law of 
the Lombards was impartial, and the Romans were under no 
temptation to quit their own for it. The motive wLich pre- 
vailed with the Romans under the Franks to make choice of 
the Salic law, did not take place in Italy ; hence the Roman 
law maintained itself there, together with that of the Lom- 
bards. 

It even fell out, that the latter gave way to the Roman 
institutes, and ceased to be the law of the ruling nation ; and 
though it continued to be that of the principal nobility, yet 
the gi-eatest^part oftshe cities formed themselves into republics, 
and the nobility mouldered away of themselves, or were 
destroyed.* The ‘citizens of the new republics had no incli- 
nation to adopt a law, which established the custom of judiciary 

See ^%hat Machiavcl says of the ruin of tlie ancient nobility of 
rioretice 
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combats, and whoso institutions retained much of the customs 
and usages of chivalry. As the clergy of those days, a clergy 
even then so powerful in Italy, lived almost all under the 
Roman law, the number of those, who followed the institutions 
of the Lombards, must have daily diminished. 

Besides, the institutions of the Lombards had not that 
extent, that majesty of the Roman law, by which Italy was 
reminded of her .^miversal dominion. The institutions of the 
Lombards and th6 Roman law could be then of no other use 
than to furnish out statutes for those cities that were erected 
into republics. Now which could better furnish them, the 
institutions of the Lombards th'it determined on some parti- 
cular cases, or the Roman law which embraced them all ? 


CHAP. VIL 

Horn the Roman Law came to be lost in Spain. 

THINGS happened otherwise in Spain. The law of the 
Visigoths prevailed, and the Roman law was lost. Chainda- 
suitUhus* * * § and Recessuinthus proscribed the Roman laws,-^ and 
even forbad citing them in their courts of judicature. Reces- 
suinthtis was likewise author of the law which took off the 
prohibition of marriages between the' Goths and Romans. J It 
IS evident that these two laws had the same spirit : this king 
wanted to remove the principal causes of separation, which 
subsisted between the Goths and the Romans. Now it was 
thought, that nothing made a wider separation than the pro- 
hibition of intermarriages, and the liberty of living under 
different institutions. 

But though the kings of the Visigoths had proscribed the 
Roman law, it still subsisted in the demesnes they possessed 
in South Gaul. These countries being distant from the 
center of the monarchy, lived in a state of great independence. 
Wc see from the history of Vamba, who ascended the throne 
in 672, that the natives of the country were become the pre- 
vailing party .§ Hence the Roman law had greater authonty, 

* He began to reign in the year 642. 

■j- We will no longer be harassed either by foreigner by the Roman 
laws.i> Law of the Visigoths, lib. 2, tit. 1, § 9 and 10. 

J Vt tarn Gotlio Romanam, quint Rotmno Gotham matrimonio liccat 
sociuri. Law of the Visigoths, lib. 3, tit. 1, cap. 1. 

§ Tlie revolt of these provinces was a gener.il defection, as appears 
by the sentence in the sequel of the history. Paulus and his adherents 
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and the Gothic less. The Spanish laws neither suited their 
manners, nor their actual situation ; the people might likewise 
bo obstinately attached to ’the Roman law, because they had 
annexed to it the idea of liberty. Besides, the laws of Chain- 
dasuintJms, and of Bcccssiiinlhus, contained most severe regu- 
lations against the Jews; but these Jews had a vast deal of 
power in South Gaul. The author of the history of king 
Vamha calls these provinces the brothel of Fie Jews. When 
the Saracens invaded these provinces, it was by invitation ; 
and who could have invited them but the Jews or the Romans? 
The Goths wore the first that were oppressed, because they 
were the ruling nation. W(? see in Procopius, that during 
their calamities they withdrew out of Narbonne Gaul into 
.Spain.* Doubtless, under this misfortune, they took refuge in 
those provinces of Spain, which still held out ; and the number 
of those, who in South Gaul lived under the law of the Visi- 
goths, was thereby greatly diminished. 


CHAP. VIII. 

A false Capitulaiy. 

DID not that wretched compiler Benedictus Levila attempt 
to transform this Visigoth cstablishmcict, which prohibited the 
use of the Roman law, into a capitulary, f ascribed since to 
Charlemain He made of this particular institution a 
general one, as if he intended to exterminate the Roman law 
throughout the universe. 

were Homans : they were even favoured by the bishops. Vamba durst 
not put to death the rebels whom he had quelled. The author of the 
history calls Narbonne Gaul the nursery of treason. 

Golhi, qui cladi superfuerant, cx Grdtiaaim uxoribus liberisqiie egressi, 
in Hispaniani ad Teudim jam palam tyrannum se receperunt. Dc Bello 
Cothorum, lib. 1, cap. 13. 

t Capitularies, lib. 6, cap. 269. of the year 1613, edition of Baluzius, 
page 1021. 
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CHAP. IX. 

In what manner the Codes of Sarharian Laws, and the 
Capitularies came to be lost. 

THE Salic, rhc Ripuarian, Burgundian, and Visigoth 
laws, came, by degrees, to be disused among the French in the 
follow'ing manner : 

As ficis were become licrcditavy, and arrlerc-ficfs extended, 
many usages were introduced, to which these laws were no 
longer applicable. Their spirit indeed was continued, which 
was, to regulate most disputes by fines. But as the value ol’ 
money was, doubtless, subject to change, the fines w'erc also 
changed ; and we sec several charters, ' where the lords fixed 
the fines, that tvcrc payable in their petty courts. Thus the 
spirit of the law was follorvcd, without adhering to the law 
itself. 

Besides, as France was divided into a number of petty 
lordships, which acknowledged rather a I'eudal than a political 
dependence, it was very difficult for only one law to be autho- 
rised. And, indeed, it would be impossible to sec it observed. 
The custom no longer prevailed of sending extraordinary 
officersf into the provinces, to inspect into the administration 
of justice, and political affairs ; it appears, even by the charters, 
that when new fiefs were established, our kings divested 
themselves of the right of sending those officers. Thus, 
w'hcn almost every thing was become a fief, those officers 
could not be employed ; there was no longer a common law, 
because no one could enforce the observance of it. 

The Salic, Burgundian, and Visigoth laws, were, therefore, 
extremely neglected at the end of ibe second race ; and at the 
beginning of the third, they were scarce ever mentioned. 

Under the first and second race, the nation was often 
assembled ; that is, the lords and bishops ; the commons were 
not yet thought on. In those assemblies, attempts were 
made to regulate the clergy, a body which I'oimcd itself, if I 
may so speak, under the conquerors, and cst 5 it)lished its privi- 
leges. The laws made in these assemblies, are r^iat we call 
the capitularies. Hence fom: things cnsu 9 d ; the feudal laws 
were established, and a great part of the church revenues tvas 

* M. de la Thaumassiere lias collected m.iuy of Hiciu. Sec, foi 
instance, cliap 61, 66, and otheis. 

t Miiit Domini. 
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administered by those laws ; the clergy elFccted a wider sepa- 
ration, and neglected those decrees of reformation, where 
they themselves were not 'the only reformers ;* a collection was 
made of the canons of councils and of the decretals of popes ;t 
and these the clergy received, as coming from a purer source. 
Ever since the erection of the grand fiefs, our kings, as we 
liavc already observed, had no longer any deputies in the 
provinces to cnfercc the observance of their /laws; and hence 
it is, that, under the third race, wc find no rnorc mention made 
of capitularies. 


CHAP. X. 

The same Subject continued. 

SEVERAL capitularies were added to the law of the 
Lombards, as well as to the Salic and Bavarian laws. The 
reason of this has been a matter of enquiry : but it must be 
sought for in the thing itself. There were several sorts of 
capitularies. Some had relation to political government, 
others to economical, most of them to ecclesiastical polity, and 
some few to civil government. Those of the last species were 
added to the civil law, that is, to the personal laws of each 
nation ; for which reason it is said in the capitularies, that 
there is nothing stipulated therein contrary to the 
Roman law.J In effect, those capitularies regarding econo- 
mical, ecclesiastical, or political government, had no relation 
to that law ; and those concerning civil government had refer- 
ence only to the laws of the barbarous people, which were 
explained, amended, enlarged, or abridged. But the adding 
of these capitularies to the personal laws, occasioned, I imagine, 

* I..et not the bishops, says Charles the Bald, in the Capitulary of 844, 
art. 8, under pretence of the authority of making canons, oppose this 
constitution, or neglect the observance of it. It seems he already fore- 
saw the fall thereof. 

t In the collection of canons, a vast number of the decretals of 
popes were inserted ; they were very few in the ancient collection. 
Dionysius Exi^wjsjtut a great many into his : but that of Isidonis Mer- 
cator was sthffed wiRi genuine and spurious decretals. The old 
collection obtained in France till Chartemain. This prince received 
from the hands of Pope Adrian I. the«aollection of Dionysius Exiguus, 
and caused it to be accepted. The collection of Isidorus Mercator 
appeared in France about the reign of Charlemain : people grew 
passionately fond of it : to this succeeded what we now call the course 
of canon law. 

1 Sec the edict of Pistes, art. 20. 
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die neglect of the very body of the capitularies themselves : in 
times of ignorance, the abridgment of a work often causes the 
loss of the work itself. ’ 


CHAP. XL 

Other Causes of the Disuse of the Codes of Barbarian Laws, 
as well as of the Roman Law, and of the Capitularies. 

WHEN the German nations 'Subdued the Roman empire, 
they learnt the use of writing; and, in imitation of the 
Romans, they wrote down their own usages, and digested 
them into codes.’* The unhappy reigns which followed that 
of Charlemain, the invasions of the Normans, and the civil 
wars, plunged the conquering nations again into the darkness 
out of which they had emerged : so that reading and writing 
were quite neglected. Hence it is, that in France and Ger- 
many, the written laws of the Barbarians, as well as the 
Roman law, and the capitularies, fell into oblivion. The use 
of writing was better preserved in Italy, where reigned the 
popes and the Greek emperors, and where there were flourish- 
ing cities, which enjoyed almost the only commerce in those 
days. To this neighbourhood of Italy it was owing, that the 
Roman law was better preserved in the provinces of Gaul, 
formerly subject to thi/ Goths and Burgundians ; and so much 
the more, as this law was there a territorial institution, and a 
kind of privilege. It is probable, that the disuse of the Visi- 
goth laws in Spain proceeded from the want of writing ; and 
by the loss of so many laws, customs were every where estab- 
lished. 

Personal laws fell to the ground. Compositions, and what 
they call Freda,\ were regulated more by custom than by the 
text of these laws. Thus, as in the establishment of the 
monarchy they had passed from German customs to written 
laws ; some ages after, they came back from written laws to 
unwritten customs. 

• This is expressly set down in some preambles ^ these codes : we 
even find in the laws of the Saxons and Frisian? different regulations, 
according to the different districts. To these usages were added some 
pailiciilar regulations, suitable to the exigency of circumstances; such 
were ihe severe laws against the Saxons. 

t Of this I shall speak elsewhere. 
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CHAP. XII. 

Of local Customs. Revolution of the Laws of barbarous 

Nations, as well as of the Roman Law. 

BY several monuments it appears, that there were local 
customs, so early as the first and second race. We find 
mention made of the custom of the place,"' of the aiicient usage, 
of the custom,\ of the laws,^ and of the custojns. It has been 
the opinion of some authorst that what went by the name of 
customs were the laws of the barbarous nations, and what had 
the appellation of law were the Roman institutes. This 
cannot possibly be. King Pepin ordained, || that wherever 
there should happen to be no law, custom should be complied 
with ; but that it should never be preferred to the law. Now, 
to pretend that the Roman law was preferred to the codes of 
the laws of the Barbarians, is subverting all monuments of 
antiquity, and especially those codes of Barbarian laws, which 
constantly affirm the contrary. 

So far were the laws of the barbarous nations from being 
those customs, that it was these very laws, as personal insti- 
tutions, which introduced them. The Salic law, for instance, 
was a personal law ; but generally, or almost generally, in 
places inhabited by the Salian Franks, this Salic law, how 
personal soever, became, in respect toithosc Salian Franks, a 
territorial institution, and was personal only in regard to those 
Franks who lived elsewhere. Now, if several Burgundians, 
Alemans, or even Romans, should h.appen to have frequent 
disputes, in a place where the Salic law was territorial, they 
must have been determined by the laws of those people ; and 
a great number of decisions agreeable to some of those laws 
must have introduced new customs into the country.' This 
explains the constitution of Pepin. It was natural that those 
customs should affect even the Franks, who lived on the spot, 
in cases not decided by the Salic law; but it was not natural 
that they should prevail over the Salic law itself. 

Thus there were in each place an established law, and re- 
ceived customs ^hich served as a supplement to that law when 
they did not contradict it. 

^ ^ 

^ Preface to Marculfus’s Formulae. 

t Law of the Lombards, book 2, tit. 58, § 3. 

t Law of the Lombaids, book 2, lit. 41, § 0. 

^ Life of St. I.eger. 

II L.iw of the Lombards, book 2, tit 11. ^ 0 
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They might even happen to supply a law that was no way 
territorial : anti to continue the same csamjile, if a Burguntlian 
was jutlged by the law of his own najion, in a place where the 
Salic law was territorial, and the ease happened not to be 
explicitly mentioned in the very text of this law, there is no 
manner of doubt but judgment would have been passed upon 
him according to the custom of the place. 

In the rcigu of king Pepin, the customs then established 
had not the same force as the laws ; but it was not long before 
the laws gave way to the customs. And as new regulations 
arc generally remedies that imply a present evil, it may well 
be imagined that .so early as Pejiin’s time, they began to 
prefer the customs to the established law's. 

What has been said, sufficiently explains the manner in 
which the Homan law began so very early to become territorial, 
as may be seen in tire edict of Pistes ; and how the Gothic 
law continued still in force, as appears by the synod of 
Troyes ahovc-mcntloncd.* The lioman was become’' the 
general personal law, and the Gothic the particular personal 
law ; consequently the Roman law was territorial. But how 
came it, some will ask, that the personal laws of the Barbarians 
fell every where into disuse, while the Roman law was con- 
tinued as a territorial institution in the Visigoth and Bur- 
gundian provinces ? I answer, that even the Roman law had 
very near the same fate as the other personal institutions : 
otherwise we should still have the Thcodosian code in those 
provinces where the Roman law was territorial, whereas wC 
have the Institutes of Justinian. Those provinces retained 
scarce any thing more than the name of the country under the 
Homan, or written law ; than the natural affection which 
people have for their own institutions, especially when they 
consider them as privileges; and a few regulations of the 
Roman law which were not yet forgotten. This was, how- 
ever, sufficient to produce such an effect, that when Justinian’s 
compilement appeared, it was received in the provinces of the 
Gothic and Burgundian demesne as a written law, whereas it 
was admitted only as written reason in the ancient demesne of 
the Franks. 


See chap. 5. 
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CHAP. XIII. 

Difference hetween the Salic Law, or that of the Salian Franks, 

and that of the Ripuarian Franks and other barbarous 

Nations. 

THE Salic law did not allow of the custom of negative 
proofs; that is, if a person brought a demand or charge against 
another, he was obliged by the Salic law to prove it, and it 
was not sufficient for the accused to deny it ; which is agree- 
able to the laws of almost all nations. 

The law of the Ripuarian Franks had quite a different 
spirit ;* * * § it was contented with negative proofs, and the person 
against whom a demand or accusation was brought, might 
clear himself, in most cases, by swearing, in conjunction with 
a certain number of witnesses, that he had not committed the 
crime laid to his charge. The number of witnesses who were 
obliged to swear, t increased in proportion to the importance of 
the affair ; sometimes it amounted to seventy-two. J The laws 
of the Alemans, Bavarians, Thuringians, Frisians, Saxons, 
Lombards, and Burgundians, were formed on the same plan 
as those of the Ripuarians. 

I observed, that the Salic law did not allow of negative 
proofs. There was one case, howe-acr, in which they were 
allowed :§ but even then they were not admitted alone, and 
without the concurrence of positive proofs. The pilaintiff 
caused witnesses to be heard, || in order to ground his action ; 
the defendant produced also witnesses of his side ; and the 
judge was to come at the truth, by comparing those testimo- 
nies.^ This practice was vastly different from that of the 
Ripuarian, and other barbarous laws, where it was customary 
for the party acc used to clear himself, by swearing he was not 
guilty, and by making his relations also swear that he had 
told the truth. These laws could be suitable only to a people 
remarkable for their natural simplicity and candour ; we shall 

• This relates^to what Tacitus says, that the Germans had general 
and particufir custodSis. 

f Lawjof tlie Ripuarians, tit. 6, 7, 8, and others, 

I Ibid. tit. 11, 12, ‘and 17. . 

§ It was when an accusation was brought against an Antrtis*io, that 
is, the king’s vassal, who was supposed to be possessed of a greater 
degree of liberty. See tit. 76, of the Pactus Icgis Satica. 

II See the 76th tit. of the Pactus legis Saliac. 

H According to the practice now followed in England. 
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see presently that the legislators were obliged to take proper 
methods to prevent their being abused. 


CHAP. XIV. 

Another Difference. 

THE Salic law did not admit of the trial by combat ; though 
it had been received by the laws of the Ripuarians,* * * § and of 
alrao.st all the barbarous nations.'f To me it seems, that the 
law of combat was a natural consequence, and a remedy of the 
law which established negative proofs. When an action was 
brought, and it appeared that the defendant was going to elude 
it by an oath, wliat other remedy was left to a military man,J 
who saw himself upon the point of being confounded, than to 
demand satisfaction for the injury done to him; and even for 
the attempt of perjury ? The Salic law, which did not allow 
the custom of negative proofs, neither admitted nor had any 
need of the trial by combat: but the laws of the Ripuarian»§ 
and of the otlier barbarous nation.s,|| who had adopted the 
practice of negative proofs, were obliged to establish the trial 
by combat. 

Whoever will please to examine the two famous regulation.^ 
of Gundebald king of Burgundy concerning this subject, will 
find they are derived from the very nature of the thing,^ It 
was necessary, according to the language of the Barbarian 
laws, to rescue the oath out of the hands of a person who was 
going to abuse it. 

Among the Lombards, the laws of Rotharis admitted of 
cases, in which a man who bad made bis defence by oath, 

* Tit. 32, tit. 57, 5 2, lit. 59, § 4. 

t See the note underneath. 

I This spirit appears in the law of the lUpuarians, tit. .59, § 4, and 
lit. 67, j 5, and in the Capitul.iry of Lewis the Debonnairc, added to 
the law of tlie llipuarians in the year ao.3, art. 22. 

§ .‘■ee that law. 

II The law of the Frisian.?, Lombards, Bavarians, Soxong, TbotinfittOg, 

and Burgundians. * 

If In the law of the Burgundians, lit. 0, § 1 and 2, on erilBlIlftl 
affairs; and tit. 45, which exlenjl* also to civil offttiffl. Sfl0 ftlS9 ul8 
law of the Thuringians, tit, 1, 5 31, til. 7. § 0, lilld til. 8j snd the IftW 
of the jlriemaus, tit. 89 ; the law of the lluviiliBiis, til. 0, flhspi 3, | 6, 
and chap, 2, § 1, and til. 9, chap. 4, § 4 ; the litw of til® Fri^lftflSp tit. 1 1> 
§ 3, and tit. 14, § 4 ; the law of llu* Lolllhiu'il'i, book 1| lit. 38| | 9) BIIU 
tit. 35, § 1, and book 2, lit, 35, § 2. 
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should not be suffered to undergo the fatigue of a duel. This 
custom spread itself farther : * we shall presently see the mis- 
chiefs that arose from it,< and how they tverc obliged to return 
to the ancient practice. 


CHAP. XV. 

A Reflection. 

I DO not pretend to d^ny, but that in the changes made 
in the code of the Barbarian laws, in the regulations added to 
that code, and in the body of the capitularies, it is possible to 
find some passages where the trial by combat is not a conse- 
t|ucncc of the negative proof. Particular circumstances might, 
in the course of many ages, give rise to particular laws. I 
speak only of the general spirit of the laws of the Germans, of 
their nature and origin ; I speak of the ancient customs of 
those people, that were cither hinted at or established by those 
laws ; and this is the only matter in question. 


CHAP. XVI. 

s 

Vf the Ordeal or Trial Uy boiling JVatcr, established by the 
Salic Law. 

THE Salic law -f- allowed of the ordeal, or trial by boiling 
water ; and as this trial was excessively cruel, the law found 
an expedient to soften its rigour.^ It permitted the person 
who had been summoned to make the trial with boiling water, 
to ransom his hand, with the consent of the adverse party. 
The accuser, for a particular sum determined by the law, 
might be satisfied with the oath of a few witnesses, dcclarin 
that the accused had not committed the crimd. This was 
particular case, in which the Sjilic law admitted of the nega- 
tive proofV. 

This trial was a thing privately agreed upon, which the 
law permitted only, but did not«ordain. The law gave a par- 
ticular indemnity to the accuser, who would allow the t.ccused 

Pee did]) 18 , towards the end. 

t -Vs al'O bome otliei laws of the Barbarians f Tit. 58 


Ciq 
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to viiiiLe his ilcieiicc by a ncgativo proof: tlio plainlill' was at 
liberty to he satisfied with the oath of the defendant, as ho was 
at lilicrty to forgive him the injury. < 

T'hc law contrived a medium, that before sentence passed, 
lioth parties, the one tlirough fear of a terrible trial, the other 
for the sake of a small indemnity, should terminate their ilis- 
pntes, and put an end to their animositie.s. It is plain, that 
when once this negative proof was over, nothing more was 
rciiuisitc : and, therefore, that the practice of legal duels could 
not be a consequence of this particular regulation of the Salic 
law. 


CHAP. XVII. 

Particular Notions of our Ancestors. 

IT is astonishing, that our ancestors should rc-st the honour, 
fortune, and life of the .subject, on tliing.s that depended less 
on reason than on hazard, and that they should incessauily 
make use of proofs incapable of convicting, and that had no 
manner of connexion either with iiinoccnco or guilt, 

The Germans wlio had never been subdued, f enjoyed an 
excessive independence. Different fami!it.s waged war witli 
each other,! to obtain satisfaction for inurders, robheries, or 
afiroiits. 1 his custom was moderated, by subjecting these 
hostilities to rules ; it was ord-nined tb.it they should be no 
longer committed iiut by the direction and under the eye of 
the magistrate.^ This was far preferable to a general licence 
of annoying each other. 

As the Turks in their civil wars look upon the first victory 
as a decision of heaven in favour of the victor ; so the inha- 
bitants of Germany in their private rjuarrcls, considered the 
event of a combat as a decree of Providence, ever attentive to 
punish the criminal or the usurper. 

Tacitus informs u.s, that when one German nation intended 
to declare war against another, they lookcil out for a prisoner 
who was to fight with one of their people, and by the event 

* Ibid. tit. 5G. » / - , 

-}■ This appears by wfiat Tacitus says, Omnihi'i kkm liuhlliti 

j \'elifeias Paici'culu.s, fib. 2, cap. Ji), says, tliai tlie Oerinans deeUlsd 
all their disputes by the 'iword. 

^ See ifie code-, of I’.aibariati I'twi, aiul iti ii'npect tu lS8S lUlt'lwiil 
tunes, Bcauiflaiiwr oil the ttwloin ") lJuauvoiiii>i, 
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they judged of the success of the war. A nation who be- 
lieved that public quarrels could be determined by a single 
combat, might very well think that it was proper also for de- 
ciding the disputes of individuals. 

Gundebald, king of Burgundy, gave the greatest sanction 
to the custom of legal duels.* The reason he assigns for this 
sanguinary law, is mentioned in his edict. “ It z's,” says he, 
“ in order to prevent our subjects from attesting by oath, what 
they are not certain of, nay what they know to be false.'” Thus, 
while the clergy declared that an impious law which per- 
mitted combats ;t the Burgundian kings looked upon that as 
a sacrilegious law, which avthorized the taking of an oath. 

The trial by combat had some reason for it, founded on ex- 
perience. In a military nation, cowardice supposes other 
vices ; it is an argument of a person’s having deviated from 
the principles of his education, of his being insensible of ho- 
nour, and of having refused to be directed by those maxims 
which govern other men ; it shows that he neither fears their 
contempt, nor sets any value upon their esteem. Men of any 
tolerable extraction seldom want cither the dexterity requisite 
to co-operate with strength, or the strength necessary to con- 
cur with courage ; for as they set a value upon honour, they 
are practised in matters, without which this honour cannot be 
obtained. Besides, in a military nation, where strength, cou- 
rage, and prowess are esteemed, crimes realljf odious are those 
which arise from fraud, artifice, and cunning, that is, from 
cowardice. i 

With regard to the trial by fire, after the party accused 
had put his hand on a hot iron, or in boiling water, they 
wrapped the hand in a bag, and sealed it up : if after three 
days there appeared no mark, he was acquitted. Is it not 
jilain, that amongst people inured to the handling of arms, 
the impression made on a rough or callous skin by the hot iron 
or by boiling water could not be so great, as to be seen three 
days afterwards ? And if there appeared any, mark it showed 
that the person who had undergone the trial was an effeminate 
fellow. Our peasants are not afraid to handle hot iron, with 
their callous hands ; and, with regard to the women, the 
hands of those who worked hard, might be very well able to 
resist hot ^ron.t.-^he ladies did not want champions to defend 
their cause ; and in a nation where there was no luxury, there 
was no middle sta/.e.J ^ 

* Law of the Burgundians, chap. 45. ’ 

f See the works of Agobard. 

I See Beaumanoir on the custom of Beauvoisis, chap. 61. See also 
the law of the Angli, chap. 14, where Ihe trial by boiling water is only 
a subsidiary proof. ^ 
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By the law of the Thuringians,'' a woman accused of adul- 
tery was condemned to the trial by boiling water, only when 
there was no champion to defend dter ; and the law of the 
Ripuarians admits of this trial, t only when a person had no 
witnesses to appear in his justification. Now a woman, that 
could not prevail upon any one relation to defend her cause, 
or a man that could not produce one single witness to attest 
his honesty, were, from those very circumstances, sufficiently 
convicted. 

I conclude, therefore, that under the circumstances of time 
in which the trial by combat and the trial by hot iron and 
boiling water obtained, there such an agreement between 
those laws and the manners of the people, that the laws were 
rather unjust in themselves than productive of injustice, that 
the effects were more innocent than the cause, that they were 
more contrary to equity than prejudicial to its rights, more 
iintcasonable than tyrannical. 


CHxVP. XVIII. 

In ichat mamer the Custom of judicial Comhats gained 
Ground. 

FROM Agobard’s^ letter to Lewis the Debonnaire, it 
might be inferred, that the custom of judicial combats was 
not established among the Franhs; for after having repre- 
sented to that prince the abuses of the law of Gundebald, he 
desires that private disputes should be decided in Burgundy 
by the law of the Frauhs.J But as it is well known from other 
quarters, that the trial by combat prevailed at that time in 
France, this has been the cause of some perplexity. How- 
ever, the difficulty may be solved by what I have said ; the 
law of the Salian Franks did not allow of this kind of trial, 
and that of the Ripuarian Franks did.^ 

But, notwithstanding the clamours of ^he clergy, the cus- 
tom of judicial combats gained ground continually in France; 
and I shall presently make it appear, that the clergy them- 
selves were in a great measure the occasion's? it. ■> _ 

It is the law of the Lombards that furnishes us with this 
proof. “ There has been lihig since a detestable custom ijitro- 

j 

Tit. 14. t Cliiip. 31, § t 

J Si placeret Dommo iwstio nl ms liumt’ftcl iid k^m 
§ See this law, lit. 59. § 4, .iwl ut 
v-i. II. 
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duced,” says the preamble to the constitution of Otho II. 

“ this is, that if the title to an estate was said to be false, the 
person who claimed under Hiat title made oath upon the Gos- 
pels that it was genuine; and without any farther judgment 
he took possession of the estate ; so that they wdio would per- 
jure themselves, were sure of gaining their point.” The em- 
peror Otho I. having caused himself to be crowned at Romef 
at the very time that a council was held there under pope 
John XII. all the lords of Italy represented to that prince 
the necessity of enacting a law to reform this horrid abuse.j 
The Pope and the emperor were of opinion, that the affair 
should be referred to the council, which was to be shortly held 
at Ravenna.§ There the lords made the same representa- 
tions, and repeated their instances ; but the affair was put off 
once more, under pretence of the absence of particular per- 
sons. When Otho II. and Conrad king of Burgundy arrived 
in Italy, II they had a conference at Verona,^ with the Italian 
lords;’** and at their repeated remonstrances, the emperor, 
with their unanimous consent, made a law, that whenever 
there happened any disputes about inheritances, and one of 
the parties insisted upon the legality of his title, and the other 
maintained its being false, the affair should be decided by 
combat ; that the same rule should be observed in contests re- 
lating to fiefs ; and that the clergy should be subject to the 
same law, but should fight by their champions. Here we see, 
that the nobility insisted on the trial by combat, because of 
the inconveniency of the proof introduced by the clergy, that 
notwithstanding the clamours of the nobility, the notoriousness 
of the abuse wliich called out loudly for redress, and the au- 
thority of Otho, who came into Italy to speak and act as 
master, still the clergy held out in two councils ; in fine, that 
the joint concurrence of the nobility and princes having 
obliged the clergy to submit, the custom of judicial combats 
must have been considered as a privilege of the nobility, as a 
barrier against injustice, and as a security of property, and 

** Law of the Lombards, book 2. tit. 55. chap. 34. 

f The year 9G2. 

I Ab halite pi ocerihus est prodamulwn, ut iinperator sanetus mutatd legCf 

facinxis indignum destrueret. Law of tlie Lombards, book 2. tit. 55. 
chap. 34. /• 

§ It was held in the year 967, in the presence of Pope John XIII. 
and of the Emperor Ottho I. 

II Otho the Second’s uncle, son to Kodolphus, and king of Transju- 

vian Burgundy. “a 

11 In the year 988. 

'*■ Cum in hoc ab omnibus tmperiales awes pulsarentur. Law of the 
LorabaKL, book 2. tit. 55. chap. 34. 
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from that very moment this custom must have gained ground. 
This was effected at a time when the power of the emperors 
was great, and that of the popes inconsiderable ; at a time 
when the Othos came to revive the dignity of the empire in 
Italy. 

I shall make one reflection, which will corroborate what has 
been above said, namely, that the custom of negative proofs 
produced that of judicial combats. The abuse complained of 
to the Othos, was, that a person who was charged with having 
a false title to an estate, defended himself by a negative proof, 
declaring upon the Gospels it was not false. What was it 
they did to reform this abuse ? fThey revived the custom of 
judicial combats. 

I was in a hurry to speak of the constitution of Otho II. 
in order to give a clear idea of the disputes between the clergy 
and the laity of those times. There had been indeed a con- 
stitution of Lothaiius I.* of an earlier date, who, upon the same 
complaints and disputes, being desirous of securing the just 
possession of property, had ordained, that the notary should 
make oath that the deed or title was not forged ; and if the 
notary should happen to die, the witnesses should be sworn 
who had signed it. The evil, however, still continued, till 
they were obliged at length to have recourse to the remedy 
above-mentioned. 

Before that time, I find, that in the general assemblies held 
by Charlemaign, the nation represented to him,-f- that in the 
actual state of things it' was extremely difficult, but that either 
the accuser or the accused must forswear themselves, and that 
for this reason it was much better to revive the judicial 
combat ; which was accordingly done. 

The usage of judicial combats gained ground among the 
Burgundians, and that of an oath was limited. Theodoric 
king of Italy suppressed the single combat among the Ostro- 
goths ; and the laws of Chaindasuinthus and Recessuinthus 
seemed as if they would abolish the very idea of it. But 
these laws were so little respected in Narbonne Gaul, that 
they looked upon the legal duel as a privilege of the Goths. J 

The Lombards who conquered Italy, after the Ostrogoths 
had been destroyed by the Greeks, introduced the custom of 

* In the law of the Lombards, book 2. tit. 55. § 33. In the copy 
which Muratori made use of, it is, attributed to the emperor Guido. 

L Ir( the law of the Lombards book 2. tit. 55. § 23. 

t liipalatio qvoque, Bera comes Barcirwnensis, cum impeteretur a quo-' 
qmmvocato Sunila, et inJidelUatis argueretnr,cum eodem secundim legem prif- 
priamy utpoie quia uterqice Gotkus eraly equestri pfrtslio congressus est et 
victus. The anonymous author of the life of Lewis the Debonnaire. 

" o S 
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judicial combat into tliat country , but their first laws gave 3 
check to it.* Charleniaij^m,']' Lcvvis the Debonnaire, and the 
Othos, made diverse goner; 1 constitutions, which we find in- 
serted in the laws of the Leirdtards, and added to tlie Salic 
laws, whereby the practice cf legal duds, at first in criminal, 
and afterwards in civil caser, cbtalnc-d a greater extent. They 
knew not what to do. The ncgat’.ve proof by oath had its in- 
conveniencics ; that of legal duels had its inconvcniencies also ; 
hence ih.ey often changed, according as the one or the other 
aS'ccted them ino.st. 

On the one hand, tlie clergy were pica.ssd to see, that in all 
secular affairs, people were ftbhgea to have recourse to the 
altar and on the other, a I'.aughty nobility were fond of 
maintaining their rights by the .sword. 

I would not have it inferred, that it was the clergy who in- 
troduced the cusioni so much complained of by the nobility. 
This custom was oerived from the spirit of the llarbarianlaws, 
and from the cstablishracnt of negative proofs. But a practice 
that contributed to the impunity of such a number of criminals, 
having given .some people reason to think it was proper to make 
vise of tlic. sanctity of the churches, in order to strike terror 
into the guilty, and to intimidate perjurers, the clergy main- 
tained this u.,ago and the jrracticc vrhich attended it ; for in 
other respects they were absidutoly averse to negative proofs. 
Wc find in Bcaumanoir,') that this kind of proof was never 
allowed in ecclesiastic .courts; which contributed greatly, 
without doubt, to its suppression, add to weaken, in this 
respect, the regulation of the codes of the Barbarian laws. 

This will convince us more strongly of the connexion be- 
tween the usogc of negative proofs, and that of judicial com- 
bats, of which I have said so much. The lay tribunals ad- 
mitted of both ; and both were rejected by the ecclesiastic 
courts. 

In chusing the trial by duel the nation followed its mili- 
tary spirit ; lor while this was established as a divine decision, 


* See in the Law of tlic Lornbardf., book 1. tit. 4 and tit. 9. § 2,3. and 
book 2 tit. .SS. § 4. and 5. and tit. 55. § 1, 2, and 3. The regulations, 
of iiotharis ; and iiv^tS, that of Luitprandus. 
t Ibid, bftok 2. S&55. § 23. 

I Thojadicial oaths were made at that time in the churches, and 
during the fii^t race uf our kings theee was a chapel set apart in thei 
royal palace for the affairs that were to be thus decided. See the for- 
mulas of Mai culfus, book 1. chap. 38. The laws of the Ripuarians, 
tit. 59. e 4. ill. 65. § 5. The history of Gregory of Tours ; and the Ca-- 
pitiilary of tlic year 803, added to the Salic Law, 

S t'hap. 39. p. 212, 
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llie trials by the cross, by cold or boiling waters, which had 
been also regarded in the same light were abolislied. 

Charlemaign ordained, that if afty difference shouhl arise 
between his children, they should be terminated by the iiulg- 
xnent of the cross. L-ewis the L'jboiiiiairc confined his judg- 
ment to ecclesiastic alFairs ; his son Lotharius abolished it 
in all cases ; nay, he suppressed even the trial by cold water.f 
I do not pretend to say, that at a time when so few usages 
were universally received, these trials were not revived in some 
churches ; especially as they are mentioned in a charter of 
Philip Augustus :j; but I affirm, tliey were very seldom prac- 
tised. Eeaumanoir,! who lived jit the time of St. Lewis, and 
a little after, enumerating the diifcrcnt hinds of trial, mentions 
that of jLidicial combat, but not a word of the others. 


CHAP. XIX. 

A new Reason of the Disnsc of the Salic and Roman Laws, 
as alto of the Capilidaries. 

I HAVE already mentioned the reasons that occasioned 
the disuse of the Salic and lioman laws, as also of the Capi- 
tularies ; here I shall add, that the principal cause was the 
great extent given to judiciary combats. 

As the Salic laws did not admit of this custom, they be- 
came in some measure uscJes.s, and fell into oblivion. In like 
manner, the Roman laws, which also rejected this custom, 
were laid aside : their whole attention was then taken up in 
establishing the law of judicial combats, and in forming a 
proper digest of the scvcrr.l cases that might happen on those 
occasions. The regulations of the Capitularies became like- 
wise of no manner of service. Thus it is, that such a num- 
ber of laws lost all their authority, without our being able to 
tell the precise time in which it was lost ; they fell into obli- 
vion, and we cannot find any others that w'erc substituted in 
tbeir place. 

Such a nation had no need of written laws ; hence its written 
laws might very easily fall into disuse. 

* We find his Constitutions in^serted in the iaw of the Lombards, 
-and at the end of the Salic Laws. 

f A a constitution inserted in the law of the Lombards, book 2, tit. 
-55. § 31. 

J In the year 1200. 

§ Custom of Beauvoisis, chap. 39. 
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If there Iiappenccl to be any disputes between two parties, 
they had only to order a single combat. For this, no great 
knowledge or abilities we\e requisite. 

All civil and criminal actions arc reduced to facts. It is 
upon these facts they fought ; and not only the substance of 
the affair, but likewise the incidents and imparlances were de- 
cided by combat, as Bcaumanoir observes, who produces seve- 
ral instances.* 

1 find that towards the commencement of the third race, 
the jurisprudence of those times related entirely to personal 
quarrels, and was governed by the point of honour. If the 
judge was not obeyed, he insisted upon satisfaction from the 
person that contemned his authority. At Bourges, if the 
provost had summoned a person, and he refused to come : 
his way of proceeding was, to tell him, “ I sent for thee, and 
thou didst not thuik it worth thy while to come ; I demand 
therefore satisfaction for this thy contempt.'" U]ron which 
they fought. t Lewis the Fat reformed this custom. J 

The custom of legal duels prevailed at Orleans, even in all 
demands of debt § Lewis the Young declared, that this cus- 
tom should take place only when the demand exceeded five 
sous. This ordinance was a local law ; for in St. Lewis’s time it 
was sufficient that the value was more than twelve deniers.|| 
Beaumanoir^ heard a gentleman of the law affirm, that for- 
merly there had been a bad custom in France, of hiring a 
champion for a certain jime to fight their battles in all causes. 
This shows that the usage of judiciary combats must have had 
at that time a prodigious extent. 


CHAP. XX. 

Origin of the Point of Honour. 

WE meet with inexplicable enigmas in the codes of the 
laws of the Barbarians. The law of the Frisians** allows 

Chap. 61. pagg 309, and 310. 

t Chai tee ofLe^ the Fat, in the year 1145, in the collection of 
Ordinances. 

X Ibid. 0 { 

§ Charier of Lewis the Young, in 1168, in the collection of Ordi- 
nances. ^ 

II See Beaumanoir, chap. 63, page 325. 

IT See the custom of Beauvoisis cap. 28, page 203. 

’ Additio b.ipientum Willemari, tit. 5. 
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only half a sou in composition ton person that Itacl been beaten 
with a stick ; and yet for ever so small a wound it allows 
more. By the Salic law, if a freeman gave three blows with 
a stick to another freeman, he paid three sous ; if he drew 
blood, he was punished as if he had wounded him with steel, 
and he paid fifteen sous : thus the punishment was propor- 
tioned to the greatness of the wound The Law of the Lom- 
bards established different compositions for one, two, three, 
four blows ; and so on * At present, a single blow is equi- 
valent to a hundred thousand. 

The constitution of Charlemaign inserted in the Law of the 
Lombards, ordains, that those yho were allowed the trial by 
combat, should fight with bastons.-|- Perhaps this was out of 
regard to the clergy ; or probably, as the usage of legal duels 
gained ground, they wanted to render them less sanguinary. 
The capitulary of Leu is the Debonnaire allows the liberty of 
choosing to fight either with the sword or baston.J In process 
of time none but bondmen fought with the baston.§ 

Here I see the first rise and formation of the particular ar- 
ticles of our point of honour. The accuser began by declaring 
in the presence of the judge, that such a person had com- 
mitted such an action ; and the accused made answer, that he 
lied; II upon which the judge gave orders for the duel. It 
became then an established rule, that whenever a person had 
the lie given him, it was incumbent on him to fight. 

Upon a man's declaring he would fight,^ he could not 
afterwards depart frem his word ; if he did, he was con- 
demned to a penalty. Hence this rule ensued, that when- 
ever a person had engaged his word, honour forbad him to 
recall it. 

Gentlemen fought one another on horseback, and armed at 
all points;** villains fought on foot and with bastons.i-h Hence 
it folloived that the baston iias looked upon as the instrument 
of insults and affronts because to strike a man with it, was 
treating him like a villain. 

Book 1. til. 6. §3. 
t Book 2. lit. 5. § 23. 
j Added to the Sahe law in 819. 

§ See Beaumanoir, chap. 64. page 328. 

II Ibid. 

IT See Beaumanoir, chap. 3. page 25, and 329. 

** See in regard to the arms of the combatants, Beaumanoir chap. 
61. page 308, and chap. 64, page 328. » v 

tf Ibid. chap. 64. page 328. See also the Charters of St. Aubm of 
Anjou, quoted by Galland, page 263. 

tt Among the Romans, it was not infamous to be beaten with a 
stick, lege ictus fustium. Ve its qui nolaniur inftimia. 



200 


THE SPIRIT OP LAWS. 


None but villains fought with theif faces uncovered so 
that none but they could receive a blow on the face. There- 
fore, a box on tlie ear becaiue an injury that must be expiated 
with blood, because the person who received it, had been 
treated as a villain. 

The several people of Germany were no less sensible than 
we, of the point of honour ; nay, they were more so. Thus 
the most distant relations took a very considerable share to 
themselves in every affront, and on this all their codes are 
founded. The Law of the Lombards ordains, -j- that whoso- 
ever goes attended with servants to beat a man by surprise, in 
order to load him with shamp, and to render him ridiculous, 
should pay half the composition which he would ov^e if he had 
killed him ; I and if through the same motive he tied or 
bound him, he would pay three quarters of the same compo- 
sition. 

Let us then conclude that our forefathers were extremely 
sensible of affronts ; but that affronts of a particular kind, 
such as being struck with a certain instrument on a certain 
part of the body, and in a certain manner, were as yet un- 
known to them. All this was included in the affront of being 
beaten, and in this case the proportion of the excess consti- 
tuted the greatness of the outrage. 


C il A P. XXt 

A new Rejleclion upon the Point of Honour among the 
Germans. 

‘‘IT was a great infamy,” says Tacitus,^ “ among the Ger- 
mans for a person to leave his buckler behind him in battle; 
for which reason many after a misfortune of this kind have 
destroyed themselves.” Thus the ancient Salic law|] allows a 
composition of fifteen sous, to any person that had been inju- 
riously reproached with having left his buckler behind him. 

When Charlemaign amended the Salic law,^ he allowed in 

They had only the baston and buckler. Beaumanoir, chap. 64. 
page 328. , 

t Book 1. tit. 6. § 1. Book 1. tit. 6. § 2. 

§ De Mmibus Germanorum. 

II In the Pad IIS legis Saticce. 

If We have both the ancient law and that which was amended by 
this panto. 
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this case no more than throe sous in composition. As tliis 
2 n'incc cannot be suspected of having had a design to enervate 
the military discipline ; it is manifest’ that such a change was 
owing to that of arms, and that from this change of arms a 
great number of usages derive their origin. 


CHAP. XXII. 

Of the Manners relative jo judicial Comhals. 

OUR Connexions with the fair sex are founded on the 
pleasure of enjoyment ; on the happiness of loving and being 
beloved : and likewise on the ambition of pleasing the ladies, 
because they are the best judges of some of those things 
which constitute personal merit. This general desire of 
pleasing produces gallantry, which is not love itself, but the 
delicate, the volatile, the perpetual dissembler of love. 

According to the dllferent circumstances of every country 
and age, Icve inclines more to one of those three things than 
to the otlier two. Now 1 maintain, that the prevailing spirit 
at the time of our judicial combats, must naturally have been 
that of gallantry. 

I find in the law of the Lombards,', that if one of the two 
cham 2 )ions was found "to have any magic herbs about him, 
the judge ordered them to be taken from him, and obliged 
him to swear he had no more. This law could be founded 
only on the vulgar opinion ; it was fear, the sup 2 rosed con- 
triver of such a number of inventions, that made them ima- 
gine this kind of prestiges. As in the single combats, the 
champlon.s were armed at all points ; and as with heavy arms, 
both of the offensive and defensive kind, those of a particular 
temper and force were of infinite advantage ; the notion of 
some cham23ions having enchanted arms, must certainly have 
turned the brains of a great many people. 

Hence arose the marvellous system of chivalry. The minds 
of all sorts of people quickly imbibed these [extravagant ideas. 
Then it was they had the romantic notions jaf knight-errants, 
necromancers, and of fairies, of winged or intelligent horses, 
of invisible or invulnerable men, of magicians who concerned 
themselves in the birth and education of great personages, of 
enchanted and disenchanted palaces, of a new world in the 


* Book 2. til, j5, ^ U. 
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midst of the old one, the usual course of nature being left only 
to the lower class of mankind. 

Knight-errants ever inLarnaour, in a part of the world abound- 
ing with castles, forts, and robbers, ])laced all tbeir glory in 
punishing injustice, and in protecting weakness. Hence our 
romances are full of gallantry founded on the idea of love 
mined to that of strength and protection. 

Such was the original of gallantry, when they formed the 
notion of an extraordinary race of men, who at the sight of a 
virtuous and beautiful lady in distress, were inclined to expose 
themselves to all hazards lor her sake, and to endeavour to 
please her in the common actions of life. 

Our romances flattered this desire of pleasing and com- 
municated to a part of Europe, that spirit of gallantry, which 
we may venture to affirm was very little known to the an- 
cients. 

The prodigious luxury of that immense city Rome encou- 
raged sensible pleasures. The tranquillity of the plains of 
Greece gave rise to tender and amorous sentiments.* The 
idea of knight-errants, protectors of the virtue and beauty of 
the fair sex, was productive of gallantry. 

This spirit was continued by the custom of tournaments, 
which uniting the rights of valour and love, added still a con- 
siderable importance to gallantry. 


CHAP. XXIII. 

Of llic Code of' Laws on judicial Combats. 

SOAIE perhaps will have a curiosity to see this abominable 
custom of judiciary combat reduced to a principle, and to find 
a code of such extraordinary laws. Men, though reasonable 
in the main, reduce their very prejudices to rule. Nothing 
was more contrary to good sense, than those combats ; and 
yet when once this point vi'as laid down, a kind of prudential 
management was used in carrying it into execution. 

In order to be thoroughly acquainted with the jurisprudence 
of those tjmes, Itss necessary to read with attention the regu- 
lations of St. Lewis, who made such great changes in the 
judiciary order. ' Defontalnes rwas cotemporary with that 
prince ; Beaumanoir wrote after him and the rest 

" See the Greek romances of the middle age. 

■ f In the year 1283. 
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since his time. We must, therefore, look for the ancient prac- 
tice in the amendments that have been made of it. 


CHAP. XXIV. 

Rules cslahlished in the judicial Combat. 

WHEN there happened to be several accusers, they were 
obliged to agree among themselves that the action might be 
carried on by a .‘.ingle prosecutor •, and, if they could not agree, 
the person before whom the action was brought, appointed one 
of them to prosecute the (juarrel.* 

When a gentleman challenged a villain, he was obliged to 
present himself on foot with buckler and baston ; but if he 
came on horseback, and armed like a gentleman, they took his 
horse and his arms from him, and stripping him to his shirt, 
they compelled him to fight in that condition with the villain.-)' 

Before the combat the magistrates ordered three banns to be 
published. By the first the relations of the parties were com- 
manded to retire ; by the second the people were warned to be 
silent ; and the third prohibited the giving any assistance to 
either of the parties, under severe penalties, nay even on pain 
of death, if by this assistance cither of the combatants should 
happen to be vanquished. | 

The officers belonging to the civil magistrate § guarded the 
list or inclosure where the battle was fought ; and in case 
either of the parties declared himself desirous of peace, they 
took particular notice of the actual state in which things stood 
at that very moment, to the end that they might be restored 
to the same situation, in case they did not come to an accom- 
modation. || 

When the pledges were received either for a crime or for 
false judgment, the parties could not make up the matter 
without the consent of the lord : and when one of the parties 
was overcome, there could he no accommodation witfiout the 
permission of the count, which had some analogy to our let- 
ters of grace.^ 

But if it happened to be a capital crime, and the lord cor- 
rupted by presents, consented to an accommodatioh ; he was 

* Beaumanoir chap. 6. page 46, and 41. 

t i?bid. chap. 64. page 328. ); Ibid. chap. 64. page 330. 

§ Beaumanoir, chap. 64. page 330. 

II Ibid. 

If Tlie great vassals had particular privileges. 



204 


THE SPIRIT OF LAWS. 


obliged to pay a fine of sixty livres, and the right he had of 
punishing the malefactor devolved to the count. “ 

There were a great ro^any people iilcapablc cither of offer- 
ing, or of accepting battle. But liberty was given them, in 
trial of the cause, to choose a champion ; and that he might 
have a stronger interest in defending the party, in whose be- 
half he appeared, his hand was cut off if he lost the battle. •]- 
When, capital laws were m.ade in the last century against 
duels, perhaps it would have been sufficient to have deprived 
a warrior of his military capacity, by the loss of his hand ; 
nothing in general being a greater mortification to mankind 
than to survive the loss of th,eir character. 

When, in capital cases, the duel was fought by champions, 
the parties were placed where they could not behold the 
battle ; each was bound with the cord that was to be used at 
his execution, in ca.se his champion was overcome.;|; 

The person overcome in battle, did not always lose the 
point contested ; if, for instance, they fought on an imparl- 
ance, he lost only the imparlance.^ 


CHAP. XXV. 

Of the Bou?uk prescribed to the Custom, of judicial Combats. 

WHEN pledges of battle had been received upon a civil 
affair of small importance, the lord obliged the parties to 
withdraw them. 

If a fact was notorious ; for instance, if a man had been 
assassinated in the open market-place, then there was neither 
a trial by witnesses, nor by combat; the judge gave his deci- 
sion from the notoriety of the fact.|| 

When the court of a lord had often determined after the 
same manner, and the usage was thus known, *[f the lord re- 
fused to grant the parties the privilege of duelling, to the end 

* Beaumanoir, chap. G4. page 330. says, he lost his jurisdiction : 
these words in the authors oi’ those days have not a general significa- 
tion, blit a signification limited to the affair in question. Defontaines, 
chap. 21. aft. 29. 

t This custom, which we meet with in the Capitularies, was still 
subsisting at the time,of Beaumanoir. See chap. 61. page 315. 

t Beaumanoir, chap. 64. page 330* 

% Ibid. chap. 61, page 309. ^ 

II find. chap. 61. page 308. ibid. chap. 43. page 239. 

II Beaumanoir, chap. 61. page 314. See also Defontaines, chap. 22. 
ul. 24. 
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that the usages might not be altered by the different success 
of the combats. 

They v'cre not allowed to insist’ upon duelling but for 
themselves, for some one belonging to their family, or for their 
liege lord.* 

When the accused had been acquitted, another relation could 
not in.sist on fighting him ; otherwise disputes would never be 
terminated.'!' 

If a person appeared again in public, whose relations, upon 
a supposition of his being murdered, v, 'anted to revenge his 
death, there was then no room for a combat ; the same may 
be said if by a notorious absence the fact was proved to be im- 
possible.! 

If a man, who had been mortally wounded, had discul- 
pated before his death the person accused, and named another, 
they did not proceed to a duel ; but if he had mentioned 
nobody, his declaration was loohed upon only as a forgive- 
ness on his death-bed ; the prosecution was continued, and 
even among gentlemen they could make war against each 
other. § 

When there was a war, and one of their relations had given 
or received pledges of battle, the right of war ceased ; for then 
it was thought that the parties wanted to pursue the ordinary 
course of justice : the'rcforc he that continued the war would 
have been sentenced to repair all damages. 

Thus the practice of judiciary combat had this advantage, 
that it uas apt to change a genera! into a particular quarrel, 
to restore the courts of judicature to their authority, and to 
reduce to a civil state those wlio were no longer governed but 
by the law' of nations. 

As there are an infinite number of wise things that are 
managed in a very foolish manner ; so there are many foolish 
things that are very wisely conducted 

When a man who was appealed of a crime, visibly showed, 
that it had been committed by the appellant himself, there 
could be then no pledges of battle; for there is no criminal 
but would prefer a duel of uncertain event, to a certain pu- 
nishment. II 

There were no duels in affairs decided by arbiters, nor 
by ecclesiastical courts, nor in cases relating to women’s 
dowries. 

“ woman,” says Beaumanoir, “ cannot Jight." If a 

*■ D^fontalnes, chap. 63. page 322. 

t Ibid. t Ibid. 

§ Ibid, page 323. 

{| Beaumanoir, chap. 63. page 324. 


^ Ibid, page 325. 



THE SPIRIT OF LAWS. 


OQG 

woman appealed a person without naming her champion, the 
pledges of battle wore not accepted. It was also requisite 
that a woman should be 'authorized by her baron, that is, by 
her husband, to appeal ; but she might be appealed without 
this authority.^ 

If either the appellant, or the appellee were under fifteen 
years of age, there could he no combat.'l' They might order 
it, indeed, in disputes relating to orphans, when their guar- 
dians or trustees were willing to run the risk of this procedure. 

The cases in which a bondman was allowed to fight, arc, I 
think, as follows. He was allowed to fight another bondman; 
to fight a freedman, or even a gentleman, in case they were 
appellants ; but if he was the appellant himself, the others 
might refuse to fight ; and even the bondman’s lord had a 
right to take him out of the court.| The bondman might by 
his lord’s charter or by usage, fight with any freeman ;§ and 
the church pretended this right for her bondmen, || as a mark 
of respect due to her by the laity 


CHAP. XXVI. 

Of the judiciary Combat between one of the rarlks, and one 
of the Witnesses. 

< 

BEAUMANOIR informs us,**' that a person who saw a 
witness going to swear against him, might elude the second, 
by telling the judges that his .adversaries produced a false .and 
slandering witness ; and if the witness was willing to maintain 
the quarrel, he gave pledges of battle. They troubled them- 
selves no farther about the inquest ; for if the witness w.as 
overcome, it was decided, that the party had produced a false 
witness, and he lost his cause. 

It was necessary the second witness should be prevented 
from swearing ; for if he had made his attestation, the affair 
would have been decided by the deposition of two witnesses. 
But by staying the second, the deposition of the first witness 
was of no manner of use. 

C' 

Ibid, page 325. 

t Ibid. chap. 63. p'Jge 323. SeCfalso what I have said in the 18th 
book, 

I Ibid, cliap. 63. p. 322. § Ddfontaines, chap. 22 .''art. 7. 

{{ JIabcunt bellandi et testificandi licentiam. Charter of Lewis the Fat, 
in the year 1118 . 

K Ibidem. 


Ch.ap. 61. page 315. 
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Tlio second witness being thus rejected, the party was not 
allowed to produce any others, but he lost his cause ; in case, 
however, there had been no pledges of battle, he might pro- 
duce other witnesses. 

Beaumanoir observes,* that the witness might say to the 
party he appeared for, before he made his deposition : “ I do 
not care to Jight for your quarrel, nor to enter into any debate; 
but if you are willing to stand by me, I am. ready to tell the 
truth.'’ The party was then obliged to fight for the witness, 
and if he happened to be overcome, he did not lose his cause,‘(- 
but the witness was rejected. 

This, I believe, was a limitatiorvjof the ancient custom ; and 
what makes me think so, is, that we find this usage of appeal- 
ing the witnes.ses, established in the laws of the Bavarians,]; 
and Burgundians § without any restrictions. 

I have already made mention of the constitution of Gundc- 
bald, against which Agobard,|| and St. Avitus,^ made such 
loud complaints. “ iVhen the accused," (says this prince) 
“ produces witnesses to swear that he has not committed the 
crime, the accuser may challenge one of the witnesses to a com- 
bat ; for it is very just, that the person who has offered to 
swear, and has declared that he was certain of the truth, should 
make no difficulty to maintain it" Thus the witnesses were 
deprived by this king of every kind of subterfuge to avoid the 
judiciaiy combat.’ 


CHAT. XXVII. 

Of the judicial Combat between one of the Parties, and one of 
the Lord’s Peers. Appeal of false judgment. 

AS the nature of judicial combats was to terminate the 
affair for ever, and was incompatible with a new judgment, 
and new prosecutions an appeal, such as is established by 
the Roman and Canon laws, that is, to a superior court,_ in 
order to rejudge the proceedings of an inferior, was a thing 
unknown in France. 

* Chap. 6. page 39. and 40. 

■f But if the battle was fought by champions, tbp champion tliat was 
overcome had his hand cut off. ’’ 

t Ti'a 16. § 2. § Tit. 45. 

II Letter to Lewis the Debonnaire. 

^ Life of St. Avitus. 

'■* Beaumanoir, chap. 2 page 22. 
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This is a form of procccclins; to which a warlike nation, 
entirely governed by the point of honour, v«s quite a stran- 
ger ; and agreeably to this very spirit, the same methods were 
used against the judges, as was allowed against the parties.* 

An appeal among the people of this nation was a challenge 
to fight with arms, a challenge decided by blood, and not by 
an invitation to a paper quarrel, the knowledge ol which was 
deferred to succeeding ages.-f* 

Thus St. Lewis in his institutions, says, that an appeal 
includes both felony and iniquity. Thus Reaumanoir tells 
us, that if a vassal wanted to make his complaint of an out- 
rage committed against hi»t by his loi'd,t he was first obliged 
to denounce that he quitted his fief; after w'hlch he appealed 
to his lord paramount, and offered pledges of battle. In like 
manner the lord renounced the homage of his vassal, if he ap- 
pealed him before the count. 

A vassal to appeal his lord of false judgment, was telling 
him, that his sentence was unjust and malicious ; now', to 
utter such words against his lord, was, in some measure, com- 
mitting the crime of felony. 

Hence, instead of bringing an appeal of false judgment 
against the lord, who appointed and directed the court, they 
appealed the peers of whom the court itself was formed ; by 
which means they avoided the crime of felony ; for they in- 
sulted only their peers, with whom they could always account 
for the aflfoiU. 

It was a very dangerous thing to appeal the peers of false 
judgment.^ If the prarty waited till judgment was jrronounced, 
he was obliged to fight them ail, when they offered to make 
good their judgmcnt.ll If the apipeal was made before all the 
judges had given their opinion, he was obliged to fight all who 
had agreed in their judgment. To avoid this danger, it was 
usual to petition the lord to direct that each peer should give 
his opinion out loud and when the first had pronounced, 
and the second was going to do the same, the party told him 
that he was a liar, a knave, and a slanderer, and then he had 
to fight only with that peer. 

Hefontaines'^'* would have it, that before an appeal was 
made of false judgment, it was customary to let three judges 

C' 

* Beaumanoir, chap. 61. page 312. and chap. 67. page 338. 

+ Book 2. chap. i5. 

i Beaurfianoir, chap. 61. page 31*0 and 311. and chap. 67. page 337. 
, § Ibid. chap. 61. page 313. ' 

II Ibid. chap. 61. page 314. IT Ibid. chap. 61. page 314. 

** Chap. 22. art. 1 , 10, and 11. he says only, that each of them was 
allowed a small fine. 
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pvonolince ; and he does not say, that it was necessary to 
fight them all three, much less that there was any obligation 
to fight all those who had declared themselves of the same 
opinion. These difterences arise from this, that there were 
few usages exactly in all parts the same ; Beaumanoir gives 
an account of what pas.scd in the county of Clermont ; and 
Defontaines of what was practised in Vermandois. 

When one of the peers had declared, that he would rnaintain 
the judgment, the judge ortlered pledges of battle to he 
given, and likewise took security of the appellant, that he 
would maintain his appeal.^ But the peer who w^as appealed 
gave no security, because he was -the lord’s vassal, and was 
obliged to defend the appeal, or to pay the lord a fine of sixty 
livres. 

If the appellant did not prove that the judgment was 
false,"}" lie paid the lord a fine of sixty livres, the same fine to 
the peer whom he had appealed, and as much to every one of 
those who had openly consented to the judgment.}; 

When a person violently suspcctcil of a capital crime, had 
been taken and condemned, he could make no appeal of false 
judgment for he "tvoukl always appeal either to prolong his 
life, or to get an absolute discharge. 

If a person said that the judgment was false and bad, and 
did not offer to make his words good, that is to fight, he 
was condemned to a fine of six sous, if a gentleman ; and to 
five sous, if a bondman, for the injuriojis expressions he had 
uttered, [j 

Thejudges or peers, who were overcome, forfeited neither 
life nor limbs ; H but the person who appealed them was pu- 
nished with death, if it happened to be a capital crime.* * * § ** 

This manner of appealing the peers of false judgment, was 
to avoid appealing the lord himself. If the lord had no peers, "hi" 
or had not a sufficient number, he might at his own expense, 
hire peers of his lord paramount hut these peers were 
not obliged to pronounce judgment if they did not like it 5 

* Beaumanoir, chap. 61, page 314. 

f Ibid. Defontaine', cliap. 22, art. 9. 

I Defontaines, chap. 22, art. 9. 

§ Beaumanoir, chap. 61, page 316. 

]| Ibid. chap. 16, page 314, and Ddfontaines, chap. 22, arlt 21< 

fl Defontaines, chap. 22, art. 7. 

*• See Defontaines, chap. 21, 8|t. 11, and 1 2, "and following, who 
distinguishes the cases in which the appellant of false judgment loses 
his life, the point contested, or only the imparlance. 

pf Beaumanoir. chap. 62, page 322. Ddfontaines, chap. 22. 

ft The count was not obliged to lend any. IJenutliaiioir, ohnp. 07, 
page 337. 
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they might declare, that they were come only to give their 
opinion ; in that particular case, the lord himself pronounced 
sentence as judge;* and if an appeal of false judgment was 
made against him, it was his business to stand the appeal. 

If the lord happened to be so very poor as not to be able to 
hire peers of his paramount,-J- or if he neglected to ask for 
them, or the paramount refused to give them, then, as the 
lord could not judge by himself, and as nobody was obliged to 
plead before a tribunal where judgment could not be given,, 
the affair was brought before the lord paramount. 

This, I believe, was one of the principal causes of the sepa- 
ration between the jurisdiction and the fief, from whence arose 
that maxim of the French lawyers. The jicf is one thing, and 
the jurisdiction another. For as there was a vast number of 
peers wlio had no subordinate vassals under them, they were 
incapable of holding their court; all affairs were then brought 
before their lord paramount, and they lost the privilege of 
pi enouncing judgment, because they had neither power nor 
will to claim it. 

All the peers who had agreed to the judgment, were 
obliged to be present when it was pronounced, that they 
might follow one another, and say Yes to the person who, 
wanting to make an appeal of false judgment, asked them 
whether they followed for Defontaines says,^ that it is an 
affair ofcourlcsj/ andloj/a/lj/, and there is no stich thing as evasion 
or delay. From hence, I imagine, arose the custom still fol- 
lowed in England, of? obliging the jury to be all unanimous iu 
their verdict, in cases relating to life and death. 

J udgment was therefore given, according to the opinion of 
the majority : and if there was an equal division, sentence 
was pronounced, in criminal cases, in favour of the accused ; 
ill cases of debt, in favour of the debtor ; and in cases of in- 
heritance, in favour of the defendant. 

Defontaines observe.s,|| that a peer could not excuse himself 
by saying that he would not sit in court if there were only 
four,^[ or if the whole uiimber, or at least the wisest part, 
were not present. This is just as if he were to say, in the 
heat of an engagement, that he would not assist his lord, be- 
cause he had not all his vassals with him. But it was the 

r 

* No body can pass judgment in his court, says Beaumanoir, chap.' 
67, p. 336 and: SST.t 
t Ibid. chap. 62, page 322. ^ 

t Ddfontaincs, chap. 21, art 27, and 28. 

§ Ibid. art. 28. || Chap. 21, art. 37. 

Tlub immbei at least was necessaiy. Dfifontaine-., chap. 21. 
ai 1. 36. 
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lord’s business to cause his court to be respected, and to 
choose the bravest and most knowing of his tenants. This 
I mention, in order to show the duty of vassals, which was, to 
fight, and to give judgment : and such, indeed, was this duty, 
that to give judgment was all the same as to fight. 

It was lawful for a lord, who went to law with his vassal irt 
his own court, and was cast, to appeal one of his tenants of 
fialse judgment. But as the latter owed a respect to his lord 
for the fealty he had vowed, and the lord, on the other hand, 
owed benevolence to his vassal for the fealty accepted ; it was 
customary to make a distinction between the lord’s affirming in 
general, that the judgment was Mse and unjust,* Snd im- 
puting personal prevarications to his tenant. In the former 
case he affronted his own court, and in some measure himselfj 
so that there was no room for pledges of battle. But there 
was room in the latter, becaruse, he attacked his vassal’s ho- 
nour ; and the person overcome was deprived of life and pro- 
perty, in order to maintain the public tranquillity. 

This distinction, which was necessary in that particular 
case, had afterwards a greater extent. Beaumanoir says, that 
when the appellant of false judgment attacked one of the peers 
by personal imputation, battle ensued : but if he attacked only 
thejudgment, the peer appealed was at liberty tC determine 
the dispute either, by battle or by law.^ But as the prevailing 
spirit in Bcaumanoir’s time wats, to restrain the usage of judi- 
cial combats, and as this liberty which , had been granted to 
the peer appealed, of defending the judgment by combat or 
not, is equally contrary to the ideas of honour established in 
those days, and to the obligation the vassal lay under of de- 
fending his lord’s jurisdiction ; I am apt to think, that this 
distinction of Beaumanoir’s was owing to a new regulation 
among the French. 

i would not have it thought, that all appeals of false judg- 
ment were decided by battle ; it fared with this appeal as with 
all others. The reader may recollect the exceptions mentioned 
in the 25th chapter. Here it was the business of the superior 
court to examine whether it was proper to withdraw the 
pledges of battle or not. 

Tnere could be no appeal of false judgment against the 
king’s court ; because, as there was ho one equal to t^e king, 
no one could appeal him ; and as the king had no superior, 
none could appeal from his courj[. ' 

This, fundamental regulation, which was neeessary as a po- 

’ Boaumanoir, c5iap. 67, page 337. 

Beaumanoir, cliap. 67, page 337, and 338 
■ !• t* 


t Ibid. 
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litical law, diminished also as a civil law the abuses of the ju- 
dicial proceedings of those times. When a lord was afraid 
that his court would btf appealed of false judgment, or per- 
ceived that they were determined to appeal; if justice re- 
quired there should be no appeal, he might petition for peers 
from the king’s court, who could not be appealed of false 
judgment.*'' Thus king Philip, says Defontaines,-f- sent his 
whole council to judge an affair in the court of the Abbot of 
Corbey. 

If the lord could not have judges from th.e king, he might 
remove his court into the king’s, if he held immediately of 
him ; but if there were intermediate lords, he had recourse to 
his paramount, removing from one lord to another, till he came 
to the sovereign. 

Thus, notwithstanding they had not in those days neither 
the practice or even the idea of our modern appeals, yet they 
had recourse to the king, who was the source from whence all 
those rivers flowed, and the sea into which they returned. 


CHAP. XXVIII. 

Of the Appeal of Default of Justice. 

» ^ 

THE appeal of default of justice -was, when the court of a 
particular lord deferred, evaded, or refused to do justice to the 
parties. 

During the time of our princes of the second race, though 
the count had several officers under him, their person was 
subordinate, but not their jurisdiction. These officers in 
their court-days, assizes, or placita, gave judgment in the last 
resort as the count himself ; all the difference consisted in the 
division of the jurisdiction. For instance, the count had the 
power of condemning to death, of judging of liberty, and of 
the restitution of goods, which the centenarii had not.j; 

For the same reason there were higher causes reserved to- 
the king ; namely, those which directly concerned the political 
order ofithe state.^ Such were the disputes between bishops, 

« 

* Defontaines, chap. 22. f Ibid. 

t Third capitulary of the year 812, art. 3. edition of BeduA.is, page' 
497, and of Charles the Bald, added to the Law of the Lombards, book 
2, art. 3. 

§ Thud capitulary of the year 812, art. 3. edition of Baluxius, p. 497- 
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pibbots, counts, and other grandees, v, hich were determined by 
the king, together with the great vassals.* 

What some authors have advanced ; namely, that an ap- 
peal lay from the count to the king’s commissary, or Mih.mih 
D onmneus, is not well-grounded. The count and the i/w,wev 
had an equal jurisdiction, independent of each other, "j- The 
whole difference was, that the Missus held his Placita, or 
assizes, four months in the year, j: and the count the other 
eight. 

If a person, who had been condemned at an assize, de- 
manded to have his cause tried over again, and was afterwards 
cast, he paid a fine of fifteen socts, or received fifteen blows 
from the judges who had decided the affair.^ 

When the counts or the king’s commissaries, did not find 
themselves able to bring the great lords to reason, they made 
them give bail or security, |] tiiat ’they would appear in the 
king’s court ; this was, to try the cause, and not to rqndge if. 
I find in the capitulary of Mctz,5[ a law by which the ajmeal 
of false judgment to the king’s court is established, and all 
other kinds of appeal arc proscribed ami punished. 

If they refused to submit to the judgment of the sheriffs,** 
and made no complaint, they were imprisoned till they had 
submitted, but if they complained they were conducted under 
a proper guard before the king, and the afiair w'as examined 
in his court. 

There could be hardly any room thpn for an appeal of de- 
fault of justice. For Instead of its being usual in those days 
to complain, that the counts and others who had a rigljt &t‘ 
holding assizes, were not exact in discharging this; duty, ■j'rf' 
it was a general complaint that they were too exact. Hence 
we find such numbers of ordinances, by which the counts and 
all other ofiicers of justice arc forbid to hold theur assize* above 
thrice a year. It was not so necessary to chastise tbeii indO' 
lenoe, as to check their activity. 

* €u!r,fdfii{na. Capitular} of Lewis tbs Pious, edition ef Bttlstutf, 

page 667. 

f .See the capi'.aiarj of Charles the JSoifrf, added t® llie Law of itie 
LoMaci;, took 2, art. .3. 

I TMid capituliy of the year 812, art. 8. 

I PIttcUsm, ^ ' 

I Thii* appeals by the fonmilas, charter*, and the capttttlarte*. 
tr In the year 757, edition of &lfszim, page ISC', art, 9f find 

the SjTond TerrmSj in the year 755, art. fidilloffl Of Sfiitttitti, 
pa^ 175, TlMise two capitolane* were tnade noo©r klof Ffipifl. 

The ofSScfer.5 irjndei the conot, ScfttetnL 
ft Stt te Lr* of difc Lootbard*, hook Z, W, 12, s,tti 82. 
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But, after an infinite number of petty lordships bad been 
formed, and different de^ees of -vassalage established, the 
neglect of certain vassals “i‘n holding their courts gave rise to 
this kind of appeal ;* * * § especially as very considerable profits 
accrued to the lord paramount from the several fines. 

As the eustom of judicial combats gained every day more 
ground, there were places, cases, and times, in which it was 
difficult to assemble the peers, and consequently in which 
justice was delayed. The appeal of default of justice was 
therefore introduced, an appeal that has been often a re- 
markable era in our histoi-y ; because most of the wars of those 
days were imputed to a violation of the political law ; as the 
cause, or at least the pretence, of our modern wars is, the in- 
fringement of the law of nations. 

Beaumanoir says,'f' that, in case of default of justice, 
battle was not allowed; the reasons are these, 1. they 
could not challenge the lord, beeause of the respect due to 
his person ; neither could they challenge the lord’s peers, 
because the case was clear, and they had only to reckon 
the days of the summons, or of the other delays ; there had 
been no judgment passed, consequently there could be no ap- 
peal of false judgment : in fine, the crime of the peers of- 
fended the lord as well as the party, and it was against 

rule that there should be battle between the lord and his 

( 

peers. 

But as the default tjjas proved by witnesses before the supe- 
rior court the witnesses might be challenged, and then 
neither the lord nor his court were offended. 

In case the default was owing to the lord’s tenants or peers, 
by deferring justice, or by evading judgment after past delays, 
then these peers were appealed of default of justice before the 
paramount ; and if they were cast, they paid a fine to their 
iord.§ The latter could not give them any assistance ; on the 
contrary, he seized their fief, till they had each paid a fine of 
sixty livres. 

2. When the default was owing to the lord, which was the 
case whenever there happened not to be a sufficient number of 
peers in his court to pass judgment, or when he had not as- 
sembled his tenants or appointed somebody in his room to 
assemble^ them, an appeal might be made of the default before 

* There are instances of appeals of default of justice so early as the 
time of Philip Augustus. ^ 

t Chap. 61, page 315. 

J Be,aumanoir, chap. 61, page 315. 

§ Defontaines, chap. 21, art. 24. 
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Bic lord paramount ; but then the party, and not the lord 
was summoned, because of the respect due to the latter.* * * § 

The lord demanded to be tried before the paramount, 
and if he was acquitted of the default, the cause was remanded 
to him, and he was likewise paid a fine of sixty livrcs.f Jbut 
if the default was proved, the penalty inflicted on him was, to 
lose the trial of the cause,J which was to be then determined 
in the superior court. And, indeed, the complaint of default 
was made with no other view. 

3. If the lordw'as sued in his own eourt,§ which never hap- 
pened but upon disputes relative to the fief; after letting all 
the delays pass, the lord himsvlf was summoned before the 
peers in the sovereign’s name,|] whose permission w'as neces- 
sary on that occasion. The peers did not make the summons 
in their own name, because they coaid not summon their lord, 
but they could summon for their lord.^f 

Sometimes the appeal of default of justice was followed by 
an appeal of false judgment, when the lord had caused judg- 
ment to be passed, notwithstanding the default.** 

The vassal who had wrongfully appealed his lord of default 
of justice, was sentenced to pay a fine according to his lord’s 
pleasure.'tt 

The inhabitants of Gaunt had appealed the earl of Flan- 
ders of default .of justice before the king, for having delayed 
to give judgment in his own court. Upon examinationit was 
found, that he had used fewer delays^than even the custom of 
the country allowed. They w'cre therefore remanded to him ; 
upon which their effects to the value of sixty thousand livres 
were seized. They returned to the king’s court in order to 
have the fine moderated ; but it was decided that the earl 
might insist upon the fine, and even upon more if he pleased-. 
Bcaumanoir was present at those judgments. 

4. In other disputes which the lord might have with his 

* DCfontaines, chap. 21, art. 31. 

Bcaumanoir, chap. 61, page 312. 

J Defontaines, chap. 21, art. 29. 

§ This was the case in the famous difference between the lord of Nele 
and Joan, countess of Flanders, under the reign of Lewis VIII. lie 
sued her in her own court of Flanders, and summoned her to give judg- 
ment within forty days, and afterwards appealed in default of justice to 
the king’s court. She answered, he should he judged by bis peers in 
Flanders. The king’s court determined, that he should not be remanded , 
and that the countess should be .'pmmoned. ' ' , 

IT Defontaines, chap. 21, art. 34. || Ibid. chap. 21, art. 9. 

** Ileaumanoir, chap. 61, page 318. 

ft Beaumanoir, chap. 61, page 312. But he that vvas neither tenant 
nor vassal to the lord, paid only a line of sixty Uwes. Ibid, 

tt Beaumanoir, chap. 61, page 318. 
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vassal, in respect to the body nr honour of the latter, or to 
goods that did not belong to the fief, there was no room for 
an appeal of default of justice ; because the cause was not 
tried in the lord’s court, but in that of the paramount : vassals, 
says Defontaincs,* having no power to give judgment on the 
body of their lord. 

I have been at some trouble to give a clear idea of those 
things, which are so obscure and confiiscd in ancient authors, 
that to di.scntanglc them from the chaos in which they were 
involved, may be reckoned a new discovery. 


CHAP. XXIX. 

Epoch of the Reign of St. Lewis. 

ST. LEWIS abolished the judicial combats in all the courts 
of his demesne, as appears by the ordinance he published on 
that account,'!' institutions.} 

But he did not suppress them in the courts of his barons, 
except in the case of appeal of false judgment.^ 

A vassal could not appeal the court of his lord of false 
judgment, without demanding a judicial combat against the 
judges who had pronounced sentence. But St. Lewis intro- 
duced the practice of appealing of false judgment without 
fighting, a change that may be reckoned a kind of revolution.! 

He declared,^! that there should be no appeal of false judg- 
ment in the lordships of his demesne, because it was a crime 
of felony. If it was a kind of felony against the lord, by a 
much stronger reason it was felony against the king. But he 
consented they might demand an amendment ** of the judg- 
ments passed in his courts ; not hecause they were false or 
iniquitous, but because they did some prejudice. •!"!■ On the 
contrary, he ordained, that they should be obliged to make an 
appeal of &lse judgment against the courts of the barons,}} in 
case of any complaint. 

It was not allowed by the Institutions, as we have already 

* Chap. 5l, art. 35. + In the year 1260. 

X Book 1, chap. 2, gnd 7, and book 2, chap. 10 and 11. 

§ As appears every where in the Institutions, &c. and Beaumanoirj 
chap. 61, page 309. 

11 Institutions, book 1, chap. 6, and book 2, chap. IS, 
ii Ibid, book 2, chap. 15. 

Ibid, book 1, chap. 78, and book 2, chap. IS. 
tl Ibid, look 1, clrap, 78. Ibid, book 2,^ap.l5. 
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oLscvved, to bi-lng an appeal of false judgment against the 
courts in the king’s demesnes. They were obliged to demand 
an amendment before the same court : and in case the bailiff 
refused the amendment demanded, the king gave leave to 
make an appeal to his court; * or rather, interpreting the 
Institutions by themselves, to present him a request or peti- 
tion. ‘f 

With regard to the courts of the lords, St. Lewis by per- 
mitting them to be appealed of false judgment, would have 
the cause brought before the royal tribunal, J or that of the 
lord paramount, not to be decided by duel,§ but by witnesses, 
pursuant to a certain form of proceeding, the rules of which 
he laid down in the Institutions. || 

Thus, whether they could falsify the judgment, as in the 
court of the barons ; or rvhethcr they could not falsify, as in 
the court of his demesne, he ordained, that they might appeal, 
without the hazard of a duel. 

Defontaines^ gives us the two first e.vamples he ever saw, 
in which they proceeded thus without a legal duel: one, in a 
cause tried at the court of St. Quintin, which belonged to 
the king’s demesne ; and the other, in the court of Ponthieu, 
where the count, who was present, opposed the ancient juris- 
prudence ; but these two causes were decided by law. 

Here, perhaps, it will be asked, why St. Lewis ordained 
for the courts of his barons a different form of proceeding from 
that which he bad established in the vjourts of his demesne ? 
The reason is this : when St. Lewis made the regulation for 
the courts of his demesnes, he was not checked or confined in 
his views : but he had measures to keep with the lords who 
enjoyed this ancient prerogative, that causes should not be 
removed from their courts, unless the party was wUling to 
expose himself to the dangers of an appeal of false judgment. 
St. Lewis preserved the usage of this appeal ; but he ordained, 
that it should be made without a judicial combat, that is, in 
order to render the change more insensible, he suppressed the 
thing, and continued the terms. 

This regulation was not universally received in the courts 
of the lords. Beaumanoir says,** that in his time there were 


Institutions, book 2, chap. 78. 

Ibid. chap. 15. > 

t But if they wanted to appeal without falsifying the judgment, the 
appeal )va3 not admitted. Institntion.s, book 2, chap. 15. 

§ Book 1, chap. 6 and 47; and book 2, chap. 15; and Beaumanoir, 
chap. 11, page 58. 

11 Book 1, chap. 1, 2, and 8. 

H Chap jJ2, art. 16 and 17. ** Chap. 61, page 
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two ways of trying causes ; one according to the king’s c.stah- 
lishment, and the other pursuant to the ancient practice ; that 
the lords were at liberty to follow which way they pleased ; 
but when they had pitched upon one in any cause, they could 
not afterwards have recourse to the other. He adds,* that 
the count of Clermont followed the new practice, whilst his 
vassals kept to the old one ; but that it was in his power to 
re-establish the ancient practice whenever he pleased, other- 
wise he w'ould have less authority than his vassals. 

It is proper here to observe, that France was at that time 
divided into the country of the king's demesne, and that which 
was called the country of th^ barons, or the baronies ; and, to 
make use of the terms of St. Lcwis''s Institutions, into the 
country under obedience to the king, and the country out of 
his obedience, d- When the king made ordinances for the 
country of his demesne, he employed his own single authority. 
But when he published any ordinances that concerned also 
the country of his barons, these were made in concert with 
them,]: or .sealed and subscribed by them; otherwise the 
barons received or refused them, according as they seemed 
conducive to the good of their baronies. The rear-vassals 
were upon the same terms with the great-vassals. Now the 
Institutions were not made with the consent of the lords, 
though they regulated matters which to them were of great 
importance: but they were received only by those who believed 
they would redound to .their advantage. Robert, son of St. 
Lewis, received them in his county* of Clermont ; yet his 
vassals did not think proper to conform to this practice. 


CHAP. XXX. 

Observations on Appeals. 

I APPREHEND that appeals, which were challenges to 
a combat, must have been made immediately on the 

* Chap. 61, page 309. 

t See Beaumanoir, Ddfontaines, and the Institutions, book 2, chap. 
10, 11, 1^, and others. 

J See the ordinapees at the beginning of the third race, in the 
collection of Lauriere, especiaily ^ose of Philip Augustus, on eccle- 
siastic jurisdiction; that of Lewis VIII. concerning the Jews; and 
the charters related by Mr. Brussel ; particularly that of St. Lewis, on 
the lease and recovery of lands, and the feodal majority of young 
women, tom. 2, book 3, page 35, and ibid. The ordinance of Philip 
Augustus,, page 7. 
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spot. If the party learns the court without appealing, says 
Beaumanoir,* he loses his appeal, and the judgment stands 
good. This continued still in force, even after all the restric- 
tions of judicial combat. f 


CHAP. XXXI. 

The same Subject continued. 

THE villain could not bring an appeal of false judgment 
against the court of his lord. This we learn from Defon- 
taines,]: and is confirmed moreover by the Institutions.§ 
Hence Defontaines says,[| between the lord and his villain 
there is no other judge but God. 

It was the custom of judicial combats that deprived the 
villains of the privilege of appealing their lord’s court of false 
judgment. And so true is this, that those villains,^ who by 
charter or custom had a right to fight, had also the privilege 
of appealing their lord’s court of false judgment, even though 
the peers who tried them were gentlemen : ** and Defontaines 
proposes expedients to gentlemen, in order to avoid the 
scandal of fighting with a villain, by whom they had been 
appealed of false judgment.-f-f" 

As the practice of judicial combats began to deeline, and 
the usage of new appeals to be introduce, it was reckoned 
unfair that freemen should have a remedy against the injus- 
tice of the court of their lords, and the villains should not ; 
hence the parliament received their appeals all the same as 
those of freemen. 

* Chap. 33, page 627 ; ibid. chap. 63, page 312. 

t See the Institutions of St. Lewis, book 2, chap. 15, the Ordinance 
of Charles VII. m the year 1453. 

X Chap. 21, art. 21 and 22. § Book 1, chap. 136. 

II Chap. 2, art. 8. 

V Defontaines, chap. 22, art. 7. This article, and the 21st of the 
22nd chapter of the same author, have been hitlierto very ill explained. 
Defontaines does not oppose the judgment of the lord to that of the 
gentleman, because it was the same thing ; but he opposes the common 
villain to him who had the privilege of fighting. ■’ 

** Gentlemen may be always appointed judges. < Ddfontaines, 
chap. 21, art. 48. 
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CHAP. XXXII. 

2?^ same Subject continued. 

WHEN an appeal of false judgment was brought against 
the lord’s court, the lord appeared irt person before his para- 
mount, to defend the judgment of his court. In like manner 
in the appeal of default of justice, the party summoned before 
the lord paramount, brought Iiis lord along with him, to the 
end, that if the default tvas not proved, he might recover his 
jurisdiction.* 

In process of time as the practice observed in those two 
particular cases, was become general, by die introduction of 
all sorts of appeals, it seemed very extraordinary that the lord 
should be obliged to spend his whole life in strange tribunals, 
and for other people’s affairs. Philip of Valois ordained,f 
that none but the bailiffs should be summoned ; and when 
the usage of appeals became still more frequent, the parties 
were obliged to defend the appeal : the fact of the judge be- 
came that of the party. | 

I took notice that in the appeal of default of justice,^ the 
lord lost only the privilege of having the cause tried in his 
own court. But if the lord himself was sued as party, || which 
was become a very common practice, ‘jf ‘he paid a fine of sixty 
livres to the king, or to the paramount, before whom the 
appeal was brought. From thence arose the usage, after 
appeals had been generally received, of fining the lord upon 
the amendment of the sentence of his judge; an usage which 
lasted a long time, and was confirmed by the ordinance of 
llousillon, but fell, at length, to the ground, through its own 
absurdity. 

* Defontaines, chap. 21, art. 33. 

In the year 1332. 

I See the situation of things in Boutillier’s time, who lived in the 
year 1402. Somme Bmale, book 1, p. 19 and 20. 

^ See chap. 30. 

II Beanmjnoir, chap. 61, page 312 and 318. IT Ibid.' 
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CHAP. XXXIIL 

The same Subject continued. 

IN the practice of judicial combats, the person who had 
appealed one of the judges of false judgment, might lose his 
cause by the combat, but could not possibly gain it.* And, 
indeed, the party who had a judgment in his favour, ought 
not to have been deprived of it l)y another man’s act. The 
appellant, therefore, who had gained the battle was obliged to 
fight likewise against the adverse party: not in order to know 
whether the judgment was good or bad (for this judgment was 
out of the case, being levcised by the combat), but to deter- 
mine whether the demand was just or not ; and it was on this 
new point they fought. From thence proceeds our manner of 
pronouncing decrees, The court annuls the appeal ; the court 
annuls the appeal, and the judgment against which the appeal 
was brought. In eftect, when the person who had made the 
appeal of false judgment, happened to be overcome, the appeal 
was reversed; when he proved victorious, both the judgment 
and the appeal were reversed : then they were obliged to pro- 
ceed to a new judgment. 

This is so far true, that when the -cause was tiied by in- 
quests, this manner of ‘pronouncing did not take place : wit- 
ness what M. de la Roche Flavin says,+ namely, that the 
chamber of inquests could not use this form at the beginning 
of its creation. 


CHAP. XXXIV. 

In what manner the Proceedings at Law became secret. 

DUELS had introduced a public form of proceeding, sof 
tha» both the attack and the defence were equally known. 
The witnesses, says Beaumanoir,j; ought to give their’ testimony 
in open court. , ’ 

Boutillier’s commentator says, he had learnt 'of ancient 

V 

Defoutaines, chap. 21, art. 14. .j. 

Of the parliaments of France, book 11, chap. 16. 

I Chap. 61, page 315. 
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practitioners, and from some old mannscript law books, that 
criminal processes were ancjently carried on in public, and in 
a form not veryvdifferent from the public judgments of the 
Homans. This was owing to their not knowing how to 
write; a thing in those days very common. The usage of 
writing fixes the ideas, and preserves die secret ; but when 
this usage is laid aside, nothing but the notoriety of the pro- 
ceeding is capable of fixing those ideas. 

And as uncertainty might easily arise in respect to what 
had been tried by vassals, they could, therefore, refresh their 
memory * every time they held a court, by what was called 
proceedings on record.'f' In that case, it was not allowed to 
challenge the witnesses to combat ; for then there would be 
no end of disputes. 

In process of time a secret form of proceeding was intro- 
duced. Every thing before had been public ; every thing 
now became secret ; the interrogatories, the informations, the 
re-exarainations, the confronting of witnesses, the opinion of 
the attorney-general ; and this is the present practice. The 
first form of proceeding was suitable to the government of that 
time, as the new form was proper to the government since 
established. 

Boutillicr’s commentator fixes the epoch of this change to 
the ordinance in the year 1539. I am apt f,o believe that 
the change was made insensibly, and passed from one lordship 
to another, in proportioa' as the lords renounced the ancient 
form of judging, and that derived from 'the Institutions of St. 
Lewis was improved. And, indeed, Beaumanoir says,j; that 
witnesses were publicly heard only in cases in which it was 
allow'cd to give pledges of battle : in others, they were heard 
in secret, and their depositions were reduced to writing. The 
proceedings became, therefore, secret, when they ceased to 
give pledges of battle. 


CHAr. XXXV. 

Oy (Ae Costs. 

IN former tImeSi no one condemned in the temporal 
* As Beaumanoir says, chap. 39, page 209. 

+ Tliey proved by witnesses what had been already done, said, or 
decreed in court, 
t Chap. 39, page 218. 
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courts of Prance to the payment of costs.* * * § The party cast 
was sufficiently punished by pecuniary fines to the lord and 
his peers. From the manner of proceeding by judicial combat, 
it followed, that the party condemned and deprived of life and 
fortune, was punished as much as he could be ; and in the 
other cases of the judicial combat, there were fines sometimes 
fixed, and sometimes dependant on the disposition of the lord, 
which were sufficient to make people dread the consequences of 
suits. The same may be said of causes that were not decided 
by combat. As the lord had the chief profits, so he was also 
at the chief expense, either to assemble his peers, or to enable 
them to proceed to judgment. * Besides, as disputes were 
generally determined on the spot, and without that infinite 
multitude of writings which afterwards followed, there was no 
necessity of allowing costs to the parties. 

The custom of appeals naturally introduced that of giving 
costs. Thus Defontaincs says,i* that when they appealed by 
written law, that is, when they followed the new laws of St. 
Lewis, they gave costs ; but that in the usual custom, which 
did not permit them to appeal without falsifying the judg- 
ment, no costs were allowed. They obtained only a fine, and 
the possossion for a year and a day of the thing contested, if 
the cause was remanded to the lord. 

But when the number of appeals increased from the new 
facility of appealing ; J when by the frequent usage of tho.se 
appeals from one court to another, the parties were continually 
removed from the plate of their residence ; when the new 
metlmd of proceeding multiplied and peq)ctuated the suits ; 
when the art of eluding the very justest demands was refined;- 
when the parties at law knew how to fly only in order to be 
followed ; when actions proved destructive, and pleas easy ; 
when the arguments were lost in whole volumes of writings ; 
when the kingdom was filled with members of the law, who 
were strangers to justice ; when knavery found encouragement 
from mean practitioners, though discountenanced by the law ; 
then it was necessary to deter litigious people by the fear of 
costs. They were obliged to pay costs for the judgment, and 
for the means they had employed to elude it. Charles the 
Fair made a general ordinance on that subject.^ 

• D6fontaines in his counsel, chap. 21, art. 3 and 8 ; and Beauma- 
noir, chap. 35. Institutions, book 1, chap. 90. ' 

t Chap. 22, art. 8. 

J At present when tliey are so inclined to appeal, says Boutillier, 
Somme Rurale, book 1, tit. 3, page 16. 

§ In the year 1324. 



THE SPIRIT OP LAWS. 


CHAP. XXXVL 

Of the public Prosecutor. 

AS by the Salic, Rlpuanan, and other barbarous laws, 
crimes were punished with pecuniary fines ; they had not in 
those days, as we have at present, a public officer who has the 
care of criminal prosecutions. And, indeed, the issue of all 
causes being reduced to the reparation of damages, every pro- 
secution was in some measure civil, and might be managed by 
any one. On the other hand, the Roman law had popular 
forms for the prosecution of crimes which were inconsistent 
with the office of a public prosecutor. 

The custom of judicial combats was no less opposite to this 
idea ; for who is it that would choose to make himself 'every 
man’s champion against all the world ? 

I find in the collection of formulas, inserted by Muratori 
in the laws of the Lombards, that under our princes of the 
second race there was an advocate for the public prcsccutor.* 
But whoever pleases to read the entire collection of these for- 
mulas, will find that there was a total difference between such 
officers and those we now call the public prosecutor, our attor- 
ney-generals, our king’s solicitors, or^ our solicitors for the 
nobility. The former were rather agents to the public for the 
management of political and domestic affairs, than for' the 
civil. And, indeed, we did not find in those formulas that 
they W'cre intrusted with criminal prosecutions, or with causes 
relating to minors, to cliurchcs, or to the condition of persons. 

I said that the establishment of a public prosecutor was 
repugnant to tbe usage of judicial combats. I find, notwith- 
standing, in one of those formulas, an advocate for the public 
prosecutor, who had the liberty to fight. Muratori has placed 
it just after the constitution of Henry I. for which it was 
made •}* In this constitution it is said, “ That if any man 
kills his father, his brother, or any cf his other relations, he 
shall lose their succession, which shall pass to the other rela- 
tions, and his own shall go to the exchequer.” Now it was 
in suing for the succession Vhich had devolved to the exche- 
quer, that' the advocate for the public prosecutor, bj} v/hom its 

’ Advoentus de parte publicd. 

t See this constitution and this formula, in the second volume of the 
IlistoiiiUis of Italy, page 175. 
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rights were defended, had the privilege of fighting ; tliis case 
fell within the general rule. 

We see in those foirtiulas the advocate for the public proi- 
secutor proceeding against a person who had tiiken a robber, 
but had not brought him before the count ; * * * § against another 
who had raised an insurrection or tumult against the count ; 
against another who had saved a man’s life whom the count 
had ordered to be put to death ; ;j; against the advocate of 
some churches, whom the count had commanded to bring a 
robber before him, but had not obeyed ;§ against another 
who had revealed the king's secret to strangers ; || against 
another, w'ho with open violencc^had attacked the emperor’s 
commissary against another who had been guilty of con- 
tempt to the emperor’s rescripts, and he was prosecuted either 
by theemperor's advocate, or by the emperor himself;** * * * against 
another, who refused to accept of the prince’s coin in fine, 
this advocate sued for things, which by the law were adjudged 
to the exchequer. t:|: 

But, in criminal causes, we never meet with the advocate 
for the public prosecutor ; not even where duels are used ; 
not even in the case of incendiaries; l|jj not even when the judge 
is killed on his bench ; not even In causes relating to the 
conditions of persons,*** to liberty and slavery, fff 

These formulas are made, not only for the laws of the 
Lombards, but likewise for the capitularies added to them ; so 
that we have no reason to doubt of their giving us the prac- 
tice observed with regard to this subject under our princes of 
the second race. 

It is obvious, that these advocates for a public prosecutor 
must have ended with our second race of kings, in the same 
manner as the king’s commissioners in the provinces ; because 
there were no longer any counts in the provinces to hold the 
assizes, and, of course, there were no more of those officers, 
whose principal function was, to support the authority of the 
counts. 

As the usage of combats was become more frequent under 
the third race, it did not allow of any such thing as a public 
prosecutor. Hence Boutillier, in his Somme Rurale, speaking 
of the officers of justice, takes notice only of the bailiffs, the 

* Collection of Muratori, page 104, on the 88th law of Charlemaiq,, 

book 1, tit. 26, § 78. ' 

•f Another formula, ibid, page 87’. 1 Ibid, page 104. 

§ IbirV. page 95. |1 Ibid. 88. V Ibid, page 98. 

** Ibid, page 132. ft Ibid, page 132. tt B>id. page 13*. 

Ibid, page 147. |||{ Ibid. W Ibid, page 168. 

Ibid page 134. Iff Ibid, page 107. 

VOL. ],/ n 
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peers and serjeants. See the Institutions,^ and Beaumanoirf- 
concerning the manner in which prosecutions were managed in 
those days. • 

I find in the laws of James II. king of Majorca, j a crea- 
tion of the king’s attorney-general, with the very same func- 
tions as are e.xercised at present by the officers of that name 
amongst us.§ It is manifest that this office was not instituted 
till we had changed the form of our judiciary proceedings. 


CHAP. XXXVII. 

In what Manner the Institutions of St. Lewis Jell into 
Oblivion. 

IT was the fate of the Institutions, that their origin, pro- 
gress, and decline, were comprised within a very short period. 

I shall make a few reflections upon this subject. The 
code we have now under the name of St. Le\vis’s Institutions, 
was never designed as a law for the whole kingdom, though 
such a design is mentioned in the preface. This compilement 
is a general code, which determines all points relating to civil 
affairs, to the disposal of property by will or otherwise, the 
dowries and advantages of women, and emoluments and privi- 
leges of fiefs, with the affairs relative to the police. Sec. Now, 
to give a general body'of civil laws, tjt a time when each city, 
town, or village, had its customs, was attempting to subvert in 
one moment all the jjarticular laws then in Ibrce in every part 
of the kingdom. To reduce all the particular customs to a 
general one, would be a very inconsiderate thing, even at 
present when our princes find every where the most passive 
obedience. But if it be a rule that we ought not to change 
when the inconvcnioncics are equal to the advantages, much 
less should we change when the advantages are small and the 
inconveniencies immense, Now, if we attentively consider the 
situation which the kingdom was in at that time, when every 
lord was puffed up with the notion of his sovereignty and 
power, we shall find that to attempt a general alteration of 
the received laws and customs, must be a thing that could 

* Book y, chap.jt ; and book 2, chap. 11 and 13. 

+ Cap.'l, &c. 61. o 

I See these laws in the Lives of the Saints, of the month of Jpne, tom. 
3, page 26. 

I Qui continue nostrum sacrum curiam sequi teneatur, instituatur qui 
facta et causas in ipsa curia promoveat atque pi osequatur. 
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never enter into the heads of those who were then in tlie ad- 
ministration. 

What I have been saying, proves likewise that this code of 
Institutions was not confirmed in parliament by the barons 
and magistrates of the kingdom, as is mentioned in a manu- 
script of the town-house of Amiens, quoted by Mons. 
Ducange.* We find in other manuscripts that this code was 
given by St. Lewis in the year 1270, before he set out for 
Tunis. But this fact is not truer than the other ; for St. 
Lewis set out upon that c.spcdition in 1269, as Mons. 
Ducange observes : from whence he concludes, that this code 
might have been published in hif^abscnce. But this, I say, 
is impossible. How can St. Lewis be imagined to have 
pitched upon the time of his absence for transacting an ailair 
which w'ould have been the seed of troubles, and might have 
prcj ^ced not only changes, but revolutions.^ An entei prise 
of vs 'v’ind had need, more than any other, of being closely 
pi - Aeii, and could not be the work of a feeble regency, com- 
posed moreover of lords, whose interest it was, that it should 
not succeed. These were IMatthew abbot of St. Denis, Simon 
of Clermont count of Is’elle, and, in case of death, Philip bishop 
of Evreux, and John count of Ponthieu. We have seen 
abovet that the count of Ponthieu opposed the e.xecution of a 
new judiciary order in his lordship. 

Thirdly, I a^rm it to be very probable, that the code now 
e.xtant is quite a dhiercnt thing from St. Lewis’s Institutions. 
It cites the Institutions, therefore it is a comment upon the 
Institutions, and not the Institutions themselves. Besides, 
Beaumanoii', who frequently makes mention of St. Lewis’s 
Institutions, quotes only some particular laws of that prince, 
and not this compilement. Delbntaines,| who wrote in that 
prince’s reign, makes mention of the two first times that his 
Institutions on judicial proceedings were put in e.xecution, as 
of a thing long since elapsed. The Institutions of St. Lewis 
■were prior, therefore, to the compilement I am now speaking 
of, which in rigor, and adopting the erroneous prefaces inserted 
by some ignorant persons in that work, could not have been 
published before the last year of St. Lewis, or even not till 
after his death. 

* Preface to the Institutions. t Chap. 29. 

I See above, chap. 30. 
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CH^P. XXXVIll. 

The same Subject continued. 

WHAT is this compilement then which goes at present 
under the name of St. Lewis’s Institutions ? What is this 
obscure, confused, and ambiguous code, where the French law 
is continually mixed with the Roman, where a legislator 
sjicahs and yet we see a civilian, where we find a complete 
digest of all cases and pointstof the civil law ? To understand 
this thoroughly, we must transfer ourselves, in imagination, to 
those times. 

St. Lewis seeing the abuses in the jurisprudence of his 
time, endeavoured to give the people a dislike to it : W ith 
this view he made several regulations for the court of phis 
demesnes, and for those of his barons. And such waeviliis 
success, that Bcaumanoir, who wrote a little after the death 
ot that prince, informs us,* that the manner of trying causes 
which had been established by St. Lewis, obtained in a great 
number of the courts of the barons. 

I hus this prince attained his end, though his regulations 
for the courts of the lords were not designed as a general law 
for the kingdom, but as a model which every 6ne might follow, 
and would even find his advantage in it. He removed the 
bad practice by showing them a better. When it appeared 
that his courts, and those of some lords, had chosen a form of 
proceeding more natural, more reasonable, more conformable 
to morality, to religion, to the public tranquillity, and to the 
security of person and propeff^;y_incpij5a/ar was soon adopted, 
and the other rejected. A ’’ 

To allure when it is rash to constrain, to win by pleasing 
means when it is improper to e.xert authority, shews the man 
of abilities. Reason has a natural, and even a tyrannical 
sway ; it meets with resistance, but this very resistance con- 
stitutes its triumph ; for after a short strugcrle it commands 
an entire submission. 

St. Lewis, in order to give a distaste of the French juris- 
prudence, caused the books of the Roman law to be trans- 
lated ; by which means they were made known to the lawyers 
ot thosej-bnes'. «Defontaines, who is the oldest law writer 
we have, made great use of thoSb Roman laws.f His work is, 

V 

* Chap. Cl, page 309. 

t lie bays ol liraiself, in his piologue, Nvs Ivy en pril onijves mats cette 

Ki'iVii tlunl I’aif 
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In some measure, a result from the ancient French jurispru- 
dence, of the laws or Institution.s of St. Lewis, and of the 
Roman law. Beanmahoir made very little use of the latter ; 
but he reconciled the ancient French laws to the regulations 
of St. Lewis. 

I have a notion, therefore, that the law book, known by the 
name of the Institutions, was compiled by some bailiffs, with 
the same design as that of the authors of those two works, 
and especially of Defontaines. The title of this work mentions, 
that it is W'ritten according to the usage of Paris, Orleans, 
and the court of Barony ; and the preamble says, that it treats 
of the usages of the whole kingdoih, and of Anjou, and of the 
court of Barony. It is plain, that this work was made for 
Pans, Orleans, and Anjou, as the works of Beaumanoir and 
Defontaines were framed for the counties of Clermont and 
Vennandois; and as it appears from Beaumanoir, that divers 
laws of .St. Lewis had been received in the courts of barony, 
the compiler was in the right to say, that his work related 
also to those courts.'-i' 

It is manifest, that the person who composed this work, 
compiled the custotns of the country, together with the laws 
and Institutions of St.' Lewis. This is a very valuable work, 
bceausc it contains the ancient customs of Anjou, the Institu- 
tions of St. Lewis, as they were then in use ; and, in fine, 
the whole practice of the ancient French law. 

The difference between this work, aiid those of Defontaines 
and Beauinaiioii-, is, its speaking in imperative terms as a 
legislator ; and this might be right, since it was a medley of 
written customs and law's. 

There was an intrinsic defect in this compilement : it 
formed an amphibious code, in which the French and Roman 
laws were mixed, and where things were joined that w'ere no 
way relative, but often contradictory to each other. 

1 am not ignorant, that the French courts of vassals or 
peers, the judgments without power of appealing to another 
tribunal, the manner of pronouncing sentence by these words, 
1 condemn, or I absolvc,'\ had some conformity to the popular 
judgments of the Romans. But they made very little in-e of 
that ancient jurisprudence; they rather chose that which was 

■s 

* Nothing so vague as the title and prologue. At first they are the 
customs of Paris, Orleans, and the court of Barony^ tllen i.tcv are the 
customs of all the lay courts of the kingdom, and of the pro^ostsliips 
of France; at length, they are the customs of the wliole kingdom, 
Anjou, and the court of Barony. 

f Institutions, book 2, chap. 15. 



330 


THE SPIRIT OF LAWS. 


afterwards introduced by the emperor, in order to regulate, 
limit, correct, and extend the French jurisprudence. 


CHAP. XXXIX. 

The name Subject continued. 

THE judiciary forms introduced by St. Lewis fell into 
disuse. This prince had nqf, so much in view the thing itself, 
that is, the best manner of trying causes, as the best manner 
of supplying the ancient practice of trial. The principal 
intent was, to give a disrelish of the ancient jurisprudence, and 
the next, to form a new one. But when the inconveniencies 
of the latter appeared, another soon succeeded. 

The Institutions of St. Lewis, did not, therefore, so much 
change the French jurisprudence, as they afforded the means 
of changing it ; they opened new tribunals, or rather ways to 
come at them. And when once the public -had easy access to 
the superior courts, the judgments which before constituted 
only the usages of a particular lordship, formed an universal 
digest, By means of the Institutions, they had obtained 
general decisions, wliich were entirely wanting in the king- 
dom : when the building was finished, they let the scaffold 
fall to the ground. ’ . 

Thus tlie Institutions produced effects which could hardly 
be expected from a masterpiece of legislation. To prepare 
great changes, sometimes wh.olc ages arc req^ulslte ; the events 
ripen, and the revolutions Ibllow. 

The parli.amcnt judged iu the last resort of almost all the 
affairs of the ki’.igflum. Before,’' it took cognizance only of 
disputes between the dukes, counts, baions, bishops, abbots, 
or between the king and bis \assals,f rather in the relation 
they had to the political, than to the civil oulcr. They were 
soon obliged to le.idcr it permanent, whereas it used to he 
held only a few times iu a year; and, in fine, a great number 
were cre.ited, in order to bo sufficient for the decision of all 
manner of causes. 

No soOncr was the parliament become a fixed body, than 
they begay. to 'coQipile its decrees. John de Monluc, under 

* See Dll Title! on the court of peers. See also Laroche, t Flavin, 
book 1, cli.!]). 3, Biideus and Paulus Emilios. 

(■ iithei caobcs were decided by the ordinary tribunals. 
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the reign of Philip the Fair, made a collection, which, at 
present, is known by the name of the OUm registers.* 


CHAP. XL. 

In what Manner the judiciary Forms tvcre borrowed from ike 
Decretals. 

BUT how comes it, some will say, that when the Institu -7 
tions were laid aside, the judicial forms of the canon law. 
should be preferred to those of the Roman ? It was because 
they had constantly before their eyes the ecclesiastic courts, 
which followed the forms of the canon law, and they knew of 
no court that followed those of the Roman law. Besides, the 
limits of the spiritual and temporal jurisdiction were at that 
time very little understood; there were people who sued 
indifferently, i and causes that were tried indifferently, in either 
court.;}; It seems § as if the temporal jurisdiction reserved no 
other cases e.vclusively to itself than the judgment of feudal 
matters, j and of sucli crimes committed by laymen as did not 
relate to religion. For*" if on the account of conventions and 
contracts, they l..rd occasion to sue in a temjmral court, the 
parties might of their own accord, proceed before tlic spiritual 
tribunals ; and as the latter li.ad imt a power to oblige the 
temporal court to execute the sentence, they commanded sub- 
mission by means of excoramunic-ations. Lender those cir- 
cumstances. when they wanted to change the course of pro- 
ceedings in the temporal court, tliev took that of the spiritual 
tribunals, because they knew it ; but did not meddle with 
that of the Roman law, by reason, thev were strangers to it: 
for in point of practice, people know only what is really prac- 
tised. 

' See the president Ilenault’s excellent abridgment of the History of 
Trance in the year 1313. 

T Beaumanoir. chap. 11, p. 5 3. 

r Widows, croises, kc. Beaumanoir, chap. 11, page 58. 

§ See the whole eleventh chapter of Beaiuiianoir. 

l| The spiritual tribunals bad even laid hold of these, und^ the pre- 
text of the oath, as may be seen by the famous Concordat between ’ 
Philip Augustus, the clergy, and the barons, which iS tobcdound in the 
ordinances of Lauiiere. 

1[ ECaumanoir, chap. 11, page 60. 
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CHAP. XLI. 

Flux and Bejlux of the ecclesiastic mid temporal Jurisdiction. 

THE civil power being in the hands of an infinite number 
of lords, it was an easy matter for the ecclesiastic jurisdiction 
to gain dally a greater extent. But as the ecclesiastic courts 
weakened those of the lords, and contributed thereby to give 
strength to the royal jurisdiction, the latter gradually checked 
the jurisdiction of the clergy. The parliament, which in its 
form of proceedings had adopted whatever was good and useful 
in the spiritual courts, soon perceived nothing else but the 
abuses which had crept into those tribunals ; and as the royal 
jurisdiction gained ground every day, it grew every day more 
capable of correcting those abuses. And, indeed, they were 
intolerable : without enumerating them, I shall refer the 
reader to Beaumanoir, to Boutillicr, and to the ordinances of 
our kings.* I shall mention only two, in which the public 
interest was more directly concerned. These abuses we know 
by the decrees that reformed them ; they had been introduced 
in the times of the darkest ignorance, and upon the breaking 
out of the first gleam of light, they vanished. From the 
silence of the clergy it may bo presumed, that they forwarded 
this reformation : whichj considering the nature of the human 
mind deserves commendation. Every man that died without 
bequeathing a part of his estate to the church, which was 
called dying without confession, ves deprived of the sacrament, 
and of Christian burial. If he died intestate, his relations 
were obliged to prevail upon the bishop, that he would, jointly 
with them, name proper arbiters, to determine what sum the 
deceased ought to have given, in case he had made a will. 
People could not lie together the first night of their nnjrtials, 
or even the two following nights, without having previously 
purchased leave ; these, indeed, were the best three nights to 
choose; for as to the others, they were not worth much. All 
this was redressed by the parliament ; we find in the glossary 
of the French law,*!" by Ragau, the decree which it published 
against thb bishop of Amiens. J 

* See Boutillier, Somme Jiurale, titt 9, wViat persons are incapable of 
suing in a temporal court; and Beaumanoir, chap. 11, page 56, atjd the 
regulations of Philip Augustus upon this subject ; as also the regula- 
lation between Philip Augustus, the clergy, and the barons. 

f In the word tesfsHicatan/ E,tec«<ors. 1 The 19th of March, 1409. 
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I return to the beginning of my chapter. 'Whenever we ob- 
serve in any age or government, the different bodie.s of the state 
endeavouring to increase their authority, and to take particular 
advantages of cacli other, we should be often mistaken tvere 
we to eonsider their encroachments as an evident mark of 
their corruption. Throsgh a fatality inseparable from human 
nature, moderation in great men is very rare : and as it is 
always much easier to push on force in the direction in which 
it moves, than to stop its movement, so in the superior class of 
the people, it is less difficult, pcihaps, to find men extremely 
virtuous, than extremely prudent. 

The human mind feels such t.n exquisite pleasure in the 
exercise of power ; even those who are lovers of virtue are so 
excessively fond of themselves, that there is no man so happy, 
as not to have still reason to mistrust his honest intentions ; 
and, indeed, our actions depend on so many things, that it is 
infinitely more easy to do good, than to do it well. 


CHAP. XLII. 

The Revival of the Roman Law, and the Result thereof. 

Change in the Tribunals. 

UPON the discovery of Justinian ’15 digest towards the year 
1137, the Roman law seemed to rise out of its ashes. Schools 
were then established in Italy, where It was publicly taught ; 
they had already the Justinian code, and the Novella;. I 
mentioned before, that this code had been so favourably re- 
ceived in that country, as to eclipse the Law of the Lombards. 

The Italian doctors brought the law of Justinian into 
Prance, where they had only the Theodosian code ;* because 
Justinian'’s laws were not made till after the settlement of the 
Barbarians in GauLf This law met with some opposition : 
but it stood its ground notwithstanding the excommunications 
of the popes, who supported their own canons.J St. Lewis 
endeavoured to bring it into repute by the translations of Jus- 
tinian’s works, made according to his orders, which are still in 
manuscript in our libraries ; and I have already obseyved, that 

* In Italy they followed Justinian's code ; henVe Pope''iIjjhn 'VIII. 
in his constitution published after Ihe synod of Troyes, maltei mention 
of this-fcode, not because it was known in France, but becase he knew 
it himself, and his constitution was general. 

+ This emperor’s code was published towards the year 530. 

1 Decretals, '^ook 5, lit, ilc privilegiis capitc super spcevJa, 
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they made great use of them in compiling tlic Institutions. 
Philip the Fair ordered the laws of Justinian to be taught, 
only as written reason, in those provinces of France that were 
governed by customs ; and they were adopted as a law in 
those provinces where the Roman law had been received.* * * § 

1 have already taken notice, that the manner of proceeding 
by judicial combat, required very little knowledge in the 
judges : disputes were decided according to the usage of each 
place, and to a few simple customs received by tradition. In 
Bcaumanoir’s time there were two different ways of adminis- 
tering justice :t in some places they tried by peers,! others 
by bailiffs : in following the former way, the peers gave judg- 
ment according to the practice of their court ; in the latter, it 
rvas the prad’ liommcs, or old men, who pointed out this 
same practice to the bailiff.§ This whole proceeding required 
neither learning, capacity, nor study. But when the dark code 
of the Institutions made its appearance ; when the Roman 
law was translated, and taught in public schools ; when a cer- 
tain art of procedure and jurisprudence began to be formed ; 
w'hen practitioners and civilians were seen to rise ; the peers 
and the prud’ hommes were no longer capable of judging : 
the peers began to withdraw from the lords tribunals ; and 
the lords were very little inclined to assemble them ; espe- 
cially as the new form of trial, instead of being a solemn pro- 
ceeding, agreeable to the nobility, and interesting to a war- 
like people, was beconie a course of pleading which they 
neither understood, nor cared to learn. “ The custom of trying 
by peers began to be less used ; || that of trying by bailiffs to 
be more so; the bailiffs did not give judgment themselves, U 


* By a charter in the year 1312, m favour of the university of Or- 
leans, quoted by Vu TiUct. 

t Customs of Bcauvoisis, chap. l,of the office of bailiffs. 

J Among the common people the burghers were tried by burghers, as 
the feudatory tenants were tried by one another. See la Thaumassiere, 
chap. 19. 

§ Thus all requests began with these words : “ My lord judge, it is 
custometry that m your court," &c. as appears from the formula quoted by 
Boutilher, Somme Rurale, book 4, tit. 21. 

II The change was insensible : we meet rvith trials by peers, even in 
Boutillier’s time, who lived in the year 1402, which is the date of his 
will; He gi /es this formula, book 1, lit. 21, “ Sire Juge, enma justice 
haute, moyennect Iv’se, que J’ai en tel lieu, cour, plaids, baillis, hommes, 
Jeodaux, ei-.s^rgensf* '^Ye\. nothing but fepdal matters were, tried any 
longer by the peers. Ibid, book 1, tit'. 1, page 16. 

H As appears by the formula of the letters which their lord uSsd to 
give them, quoted by Boutillier, Somme Rurale, book 1, tit. 14, which is 
proved likewise by Beaumanoir, custom of Beauvoisis, chapter 1, of the 
hailifls ; they only directed the proceedings. “ The bailiff^ obliged m 
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they summed up the evidence and pronounced the judgment 
of the pru(r hommes ; but the latter being no longer capable 
of judging, the bailiifs themselves g.ave judgment. 

This was effected so much the easier, as they had before 
their ejes the practice of the ecclesiastic courts ; the canon 
and new civil law both concurred alike to abolish the peers. 

Thus fell the usage hitherto constantly observed in the 
French monarchy, that judgment should not be pronounced 
by a single person, as may be seen in the Salic laws, the ca- 
pitularies, and in the first law-writers under the third race.* 
The contrary abuse, which obtains only in local jurisdictions 
has been moderated, and in some' measure redressed, by intro- 
ducing in many places a judge’s deputy, whom he consults, 
and who represents the ancient prud’ hommes by the obliga- 
tion thc| judge is under of taking two graduates, in cases 
that deserve a corporal punishment ; and, in fine, it is become 
of no manner of effect by the e.\treme facility of appeals. 


CHAP. XLIII. 

The same Subject continued. 

THUS there was no law to prohibit the lords from holding 
their courts themoclvcS'; none to abolish the functions of their 
peers ; none to ordain the creation of bailiffs ; none to give 
them the power of judging. All this was effected insensibly, 
and by the very necessity of the thing. The knowledge of 
the Homan lav/, the decrees of the courts, the new digest of 
the customs, required a study of which the nobility and illi- 
terate people were incapable. 

The only ordinance we have upon this subject, is that 
which obliged the lords to choose their bailiffs from among the 
laity. It is a mistake to look upon this as a law of their 
creation ; for it says no such thing. Besides, the intention 
of the legislator is determined by the reasons assigned in the 

the presence of the peers to take down the words of those who plead, and to 
ask the parties whether they are willing to have judgment given Ctccording to 
the reasons alleged; and if they say, yes, rny lordj^£^ailiff ought to 
oblige the peers to give judgment.” ^ See also the Institutions of St. Lewis, 
book 1, chap. 105, and book 2, chap. 15. “ Li Juge, si ne doit pas faire 
le jugdmcnt." 

* Beaumanoir, chap. 67, page 336, and chap. 61, page 315, and 
316. The Institutions, book 2, chap. 15. 

t It wa.s^publi^ed in the year 1287. 
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ordinance : to the end that the lailiffs may be punished for their 
prevarications, it is necessary they be taken from the order of 
the laity * The immunities of the clergy in those days are 
very well knoun. 

We must not imaglno that the privileges which the nobility 
formerly enjoyed, and of which they are now divested, were 
taken from them as usurpations : no, many of those privi- 
leges were lost through neglect, and others were given up, 
because as various changes had been introduced in the course 
of so many ages, they were inconsistent with those changes. 


CHAP. XLIV. 

Of the Proof by Witnesses. 

THE judges, who had no other rule to go by than tlie 
usages, inquired very often by witnesses into every cause that 
was brought before them. 

The usage of judicial combats beginning to decline, they 
made their inquests in writing. But a verbal proof committed 
to writing, is never more than a verbal proof ; so that this 
only increased the expenses of law proceedings. Regulations 
were then made which rendered most of those inquests 
useless ;t public registers were established, which ascertained 
most facts, as nobility, age, legitimacy, and marriage. 
Writing is a witness very hard to corrupt ; the customs 
were therefore reduced to writing. All this is very reasonable ; 
it is much easier to go and sec in the baptismal register, whe- 
ther Peter is the son of Paul, than to prove this fact by a 
tedious inquest. When there are a great number of usages 
in a country, it is much easier to write them all down in a 
code, than to oblige individuals to prove every usage. At 
length the famous ordinance was made, which prohibited the 
admitting of the proof by witnesses, for a debt exceeding an 
hundred livres, except there was the beginning of a proof in 

writing;. 

* TJt si ihi delinguant, siipcriores sui possinl animadvertere in eosdeni. 

t See in what manner, age and parentage were proved. Institutions 
book 1, chap,,?i','aili>72. 
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CHAP. XLV. 


Of the Customs of France. 


FRANCE, as we have already observed, was governed by 
written customs ; and the particular usages of each lordship 
constituted the civil law. Every lordship had its civil law, 
according to Beaumanoir,* and so particular a law, that this 
author, who is looked upon as a’^luminary, and a very great 
luminary of those times, says, he does not believe, that 
throughout the whole kingdom there were two lordships en- 
tirely governed by the same law. 

This prodigious diversity had a two-fold origin. With re- 
gard to the first, the reader may recollect what has been 
already said concerning it in the cliapter of local customs :-f- 
and as to the second we meet with it in the different events of 
legal duels ; it being natural that a continual scries of fortui- 
tous cases must have been productive of new usages. 

These customs were preserved in the memory of old men ; 
but insensibly laws or written customs were formed. 

1. At the copimencement of the third race, the kings gave 
not only particular charters, but likewise general ones, in the 
manner above e.xplaiued ; such are the institutions of Philip 
Augustus, and those made by St. Lewis. In like manner 
the great vassals, in concurrence with the lords who held under 
them, granted certain charters or establishments, according to 
particular circumstances at the assizes of their duchies or 
counties ; such were the assize of Godfrey, count of Brittany, 
on the division of the nobles ; the customs of Normandy, 
granted by duke Ralph ; the customs of Champagne, given 
by king Theobald ; the laws of Simon, count of Montfort, 
and others. This produced some written laws, and even more 
general ones than those they had before. 

8. At the beginning of the third race, almost all the com- 
mon people were bondmen ; but there were several reasons 
which afterwards determined the kings and lords to enfran- 
chise them. 

The lords by enfranchising their bondmeogaye them pro^ 
perty ; it was necessary tljierefore to give tnmncivll laws, in 


ogue to the custom of Beauvoisis. 
t Chap. 12. 

J See the collection of ordinances, by Laiirierc. 
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order to regulate the disposal of that property. But by en- 
franchising ihcir bondmen, they likewise deprived themselves 
of their property ; there iVas a necessity) therefore, of regulating 
the rights which they reserved to themselves, as an equivalent 
for that property. Both these things were regulated by the 
charters of enfranchisement ; those charters formed a part of 
our customs, and this part was reduced to ivrlting. 

3. Under the reign of St. Lewis, and of the succeeding 
princes, some able practitioners, such as Defontaines, Beau- 
inanoir, and others, committed the customs of their bailiwics 
to writing. Their design was rather to give the course of ju- 
dicial proceedings, than tlietusages of their time in respect to 
the disposal of property. But the whole is there, and though 
these particular authors have no authority but what they derive 
from the truth and notoriety of the things they speak of, yet 
there is no manner of doubt, but they contributed greatly to 
the restoration of our ancient French jurisprudence. Such was 
in those days our common law. 

We are come now to the grand epocha. Charles VII* and 
his successors caused the different local customs throughout 
the kingdom to be reduced to writing, and prescribed set forms 
to be observed to their digesting. Now as this digesting was 
made through all the provinces, and as people came from each 
lordship to declare in the general assembly of the province the 
written or unwritten usages of each place, endeavours were 
used to render the customs more general, as much as possible, 
without injuring the interests of individuals, which were care- 
fully preserved. Thus our customs were characterized in a 
three-fold manner ; they were committed to uniting, they were 
made more general, and they received the stamp of the royal 
authority. 

Many of these customs having been digested anew, several 
changes were made either in suppressing whatever was incom- 
patible with the actual practice of the law, or in adding several 
things drawn from this practice. 

Though the common law is considered amongst us, as in 
some measure opposite to the Roman, insomuch that these 
two laws divide the different territories ; it is, notwithstanding, 
true, that several regulations of the Roman law entered into 
our customs, especially when they made the new digests, at a 
time not ‘very distant from ours, when this law was the prin- 
cipal study 6t tf.ase who were designed for civil employments, 
at a tiihe when it w'as not usual for people to boast of not 

* This was observed at tlie digesting of the eiistoms of Berry and of 
Paris, See la Thaumassieie, chap. 3. 
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knowing what it was their duty to know, and of knowing what 
they ought not to know ; at a time when a quickness of un- 
derstanding was made more subservient towards learning, than 
pretending to, a profession ; and when a continual pursuit of 
amusements w’as not even the characteristic of women. 

I should have been more diffuse at the end of this book ; 
and, entering into the several details, should have traced all 
the insensible changes, which from the opening of appeals, 
have formed the great corpus of our French jurisprudence. 
But this would have been engrafting one large work upon an- 
other. I am like that antiquarian* who set out from his own 
country, arrived in Egypt, cast ;n eye on the pyramids, and 
returned home. 


BOOK XXIX. 

OF THE MANNER OF COMPOSING LAWS. 


CHAP. I. 

Of the Spirit of a Legislator. 

I SAY it, and methlnks I have undertaken this work with no 
other view than to prove it ; the spirit of a legislator ought to 
be that of moderation ; political, like moral good, lying always 
between two extremes. Let us produce an example. 

The set forms of justice are necessary to liberty ; but the 
number of them might be so great as to be contrary to the end 
of the very laws that established them ; processes would have 
no end ; property would be uncertain ; the goods of one of 
the parties would be adjudged to the other without examining, 
or they would both be ruined by examining too much. 

The citizens would lose their liberty and security, the 
accusers would no longer have any means to convicP, nor the 
accused to justify themselves. 


In the Spectator. 
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CHAP. II. 

The same Siibject continued. 

CECILIUS, In Aulus Gellius,* speaking of the lav,' of 
the Twelve Tables, which permittefl the creditor to cut the 
insolvent debtor into pieces, justifies it even by its cruelty, 
which hindered people from borrowing beyond their ability of 
paying.*]* Shall then tile' cfuelest laws be the best ? Shall 
goodness consist in excess, and all the relations of things be 
destroyed F 


CHAP. III. 

That the Laws which seem to deviate from the Views of the 
Legislator, are frequently agreeahle to them. 

THE law of Solon which declared those persons infamous 
who espoused no side in an insurrection, seemed very extraor- 
dinary ; but we ought to consider the circumstances in which 
Greece was at that time. It was divided into very small 
states : and there was reason to apprehend, lest in a republic, 
torn by intestine divisions the soberest part should keep re- 
tired, in consec[uence of which things might be carried to ax- 
tremity. 

In the seditions raised in those petty states, the bulk of the 
citizens either made or engaged in the quarrel. In our large 
monarchies, parties are formed by a few, and the people choose 
to live quiet. In the latter case it is natural to call back the 
seditious to the bulk of the citizens, and not these to the 
seditious : in the other it is necessary to oblige the small 
number of prudent people to enter among the seditious ; it is 
thus the fermentation of one liquor, may be stopped by a. 
single drqp of another. 

^ Book 22, clia^^. 

t Cecelius says, that he never savt*nor read of an instance, in which 
this punishment had been inflicted ; but it is likely, that no such pu- 
nishment was ever established : the opinion of some civilians, that the 
law of the Twelve Tables meant only the division of the money arising 
from the sale of the debtor, seems very probable. 
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CHAP. iV. 

Of the Laws contrary to the Views of the Legislator i 

THERE are laws so little understood by the legislator, as 
to be contrary to the very end he proposed. Those who made 
this regulation among the French, that when one of the two 
competitors died, the benefice should devolve to the survivor, 
had m view .without doubt, the extinction of quarrels; but 
the very reverse falls out, we see Hihe clergy at variance every 
day, and like English mastiffs worrying one another to death. 


CHAP. V. 

The same Subject continued. 

THE law I am going to .speak of, is to be found in this 
oath preserved by .Eschines ;* I swear, that I leill never 
destroy a town of the Amphiclyone.^, and that I will not divert 
the course of its ^naming waters ,• if any 7iation shall presume 
to do such a thing, I will declare war against them, and will 
destroy their towns. The last article of tiiis law, which seems 
to confirm the first, is really contrary to it. Amphictyon is 
willing that the Greek towns should never he destroyed, and 
yet his law' paves the way for their destruction. In order to 
establish a proper law of nations among the Greeks, they 
ought to have been accustomed early to think it a barbarous 
thing to destroy a Greek town ; consetjuently they ought not 
even to ruin the destroyers. Amphictyon’s law w'asjust; but it 
was not prudent : this appears even from the abuse made of it. 
Did not Philip assume the power of demolishing towns, under 
the pretence of their having infringed the laws of the Greeks it 
Amphictyon might have inflicted other punishments : he 
might have ordained, for example, that a certain number of 
the magistrates of the destroying town, or of the chiefs of the 
ittfringmg army, should be punished with death that the 
destroying nation should cease for a while, ‘tet rpj.oy the privi- 
leges rf the Greeks ; that^they should pay alffne till t}ie town 
Was rebuilt. The law ought, above all things, to aim at the 
reparation of damages. 

* Be falsa Jj-^al'wne. 

It 
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CHAP. VI. 

TViflt Laws which appear the same, have not always the same 

Effect. 

CyESAR made a law to prohibit people from keeping 
above sixty sesterces in their houses.* This law was considered 
at Rome as extremely proper for reconciling the debtors to 
their creditors ; because by obliging the rich to lend to the 
poor, they enabled the latte/' to pay their debts. A law of the 
same nature made in I'rance at the time of the System, 
proved extremely fatal ; because it was enacted under a most 
frightful situation. After depriving people of all possible 
means of laying out their money, they stripped them even of 
the last resource of keeping it at home; which was the 
same as taking it from them by open violence. Caesar’s law 
was intended to make the money circulate ; the French mi- 
nister’s design was to draw all the money into one hand. The 
former gave either lands or mortgages on private people for the 
money ; the latter proposed in lieu of money, nothing but 
effects which were of no value, and could have none by their 
very nature, because the law compelled pepnle to accept of 
them. 


CHAP. VH. 

The same Subject continued. Necessity of composing Laws in 
a proper Manner. 

THE law of Ostracism was established at Athens, at 
Argos,-|- and at Syracuse. At Syracuse it was productive 
of a thousand mischiefs, because it was imprudently enacted. 
The principal citizens banished one another by holding the 
leaf of a fig-tree in their hands ; so that those who had any 
kind of merit withdrew from public aflfairs.:|: At Athens, 
where thf legislator was sensible of the proper extent and 
limits of hls“iav.» ostracism proved an admirable regulation. 
They rfever condemned more than One person at a time ; and 

* Dio. lib. 41. Aiist, Repub. lib. 5, chap. 8. 

I riutarch, life of Dionysius. 
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such a number of suffrages were requisite for passing this sen- 
tence, that it was extremely difficult for them to banish a per- 
son whose absence was not necessary to tbe state. 

The power of banishing was exercised only every fifth year : 
and indeed, as the ostracism was designed against none but 
great personages who threatened the state with danger, • it 
ought not to have been the transaction of every day. 


CHAP. yill. 

That Laws which appear the same, were not always madi 
through the same Motive. 

IN France they have received most of the Roman laws on 
substitutions, but through a quite different motive from the 
Romans. Among the latter the inheritance was accompanied 
with certain sacrifices,* which were to be performed by the 
inheritor, and were regulated by the pontifical law ; hence it 
was, that they reckoned it a dishonour to die without heirs, 
that they made slaves their heirs, and that they devised sub- 
stitutions. Of this we have a very strong proof in the vulgar 
substitution, which was the first invented, and took place only 
when the heir appointed did not accept of the inheritance. Its 
view was not to perpetuate the estate in a family of the same 
name, but to find somebody that would accept of it. 


CHAP. IX. 

That the Greek and Roman Laws punished Suicide, but not 
through the same Motive. 

A MAN, says Plato, who has hilled one nearly related to 
him, that is himself, not by an order of the magistrate, not to 
avoid ignominy, but through pusillanimity, shall be pu- 
nished.j The Roman law punished this action whep it was 
not committed through pusilanimity, throuf^h ..weariness of 


* the inheritance was too much encumbered, they eluded the 

pontifiey law by certain sales, rom whence come the words sine sacrit 
iareditas. 

f Book 9, of aw5. 

K 2 



24'i THE 3EIRIT OF LAWS. 

life, through impatience in pain, but from a criminal despair. 
The Roman law acquitted where the Greek condemned, and 
condemned where the other acquitted. 

Plato’s law was formed upon the Laceda3monian institu- 
tions, where the orders of the magistrate were absolute, where 
shame was the greatest of miseries, and pusillanimity the 
greatest of crimes. The Romans had no longer those refined 
ideas ; theirs was only a fiscal law. 

I) uring the time of the republic, there was no law at 
Rome against suicides ; this action is always considered by 
their historians in a favourable light, and we never meet with 
any punishment inflicted ujfcn those who committed it. 

Under the first emperors, the great families of Rome were 
continually destroyed by criminal prosecutions. The custom 
was then introduced of preventing judgment by a voluntary 
death. In this they found a great advantage : they had an 
honourable interment, and their wills were executed, because 
their was no law against suicides.* But when the emperors 
became as avaricious as cruel, they deprived those who des- 
troyed themselves of the means of preserving their estates, by 
rendering It criminal for a person to make away with himself 
through a criminal remorse. 

What I have been saying of the motive of the emperors, is 
so true, that they consented that the estates of suicides should 
not be confiscated, when the crime for which they killed them- 
selves was not punishe4 with confiscation."}" 


C H A P. X. 

That Laws which srem contrary, proceed sometimes from the 
same Spirit. 

IN our time we give summons to people in their own 
houses ; but this was not permitted among the Romans.}: 

A summons was a violent action,^ and a kind of warrant 
for seizing the body ; [| hence it was no more allowed to sum- 

Eonkn qui de se statuehant humahmlur corpora, manehant testartienta, 
prelium j'estinandii. Tacit. 

y Rescript of tfie emperor Pius in the 3rd law, § 1, and 2, ff. de 
honis eorvm qui ante sententiam mortlm sibi consciverunt. 

I Leg. 18, ff. de in jus vocando. 

§ See the Law of the Twelve Tables. 

II liapit in jus, Horace, Satire 9. Hence they could not summon those 
to whom a particular respect was due. 
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mon a person in his own house, than it is now allowed to 
arrest a person in his own house for debt. 

Both the Komaii and our Jaws admit of tliis principle aliJtc, 
that every man ought to have his own house for an asylum, 
where he should suffer no violence.* 


CHAP. XI. 

How we are lo judge of ihe Hijference of Laws. 


IN France, the punishment against false witnesses is ca- 
pital ; in England it is not. Now, to be able to judge which 
of these two laws is the best, wc must add, that in France the 
rack is used against criminals, but not in England ; that in 
France the accused is not allowed to produce his witnesses ; 
and that they very seldom admit of circumstantial evidence in 
favour of the prisoner ; in England they allow of witnesses on 
both sides. These three French laws form a close and well- 
connected system ; and so do the three English laws. The 
law of England, which docs not allow of the racking of crimi- 
nals, has but very little hopes to draw from the accused a con- 
fession of his crime; for this reason.it invites witnesses from 
all parts, and does not venture to discour.ige them by the fear 
of a capital puni.shmcnt. The French law, which has one 
resource more, is not afraid of intimidating the witnesses : on 
the contrary, reason requires they should he intimidated ; it 
listens only to the witnesses on one side, which arc those 
produced by the attorney-general, and the fate of the accused 
depends entirely on their testimony. f But in England they 
admit of witnesses on both sides, and the affair is discussed 
in some measure between (hem; consequently I’alse witness is 
there less dangerous, the accused having a remedy against the 
false witness which he has not in Franco. — \Vherefore, to 
determine which of those laws are most agreeable to reason, wc 
must not consider them singly, but compare the whole to- 
gether. 

* See the law, 18, ff. de in ;>« vocando. 

t By the ancient French law, witnesses were heard oii both sides ; 
hencc^ve find in the Institution.', of Si. Lewis, book 1, chap. 7, that 
•here was only a pecnni.ny puiiishinciit against false witnesses. 
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CHAP. XIL 

Thct Laws which appear the same, are somelimes rcallp 
different. 

THE Greek and Roman laws inflicted the same punish- 
ment on the receiver as tm the thief ;* the French law does the 
same. The former acted rationally, hut the latter does not. 
Among the Greeks and Ronl'ans, the thief was condemned to 
a pecuniary punishment, which ought also to be inflicted on 
the receiver ; for every man that contributes in what shape 
soever to a damage, is obliged to repair it. Rut as the pu- 
nishment of theft is capital with us, the receiver cannot he pu- 
nished like the thief, without carrying things to excess. A 
receiver may act innocently on a thousand occasions ; the thief 
is always culpable : one hinders the conviction of a crime, the 
other commits it ; in one the whole is passive, the other is 
active ; the thief must surmount more obstacles, and his soul 
must be more hardened against the laws. 

The civilians have gone farther ; they look upon the receiver 
as more odious than ihc thief ;■}* for were it not for the re- 
ceiver, the theft, say they, could not be long concealed. But 
tliis again might be right when there was only a pecuniary 
punishment ; the affair in question was a damage done, and 
the receiver was generally better able to repair it ; but when 
the punishment became capital, they ought to have been di- 
rected by other principles. 


CHAP. Xlir. 

y'hat we must not separate Laws from the End for which they 
were made : Of the lioinan Laws on Theft. 

^VHEN a thief .was caught in the fact, this was called by 
the RoiuMis an open theft; when he was not detected till 
some time afterwards it was a private theft. 

The law of the Twelve Tables ordained that an open thief 
should be whi))ped with rods, and condemned to slavery if he 
had attained the age of puberty ; or only whipped, if he was 

Lc^. 1. fl. (ft Reccplaloribut. 


t Ibid, 
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not of ripe age ; but as for the private thief he was only con- 
demned to a fine of dpuhle the value of what he had stolen. 

When the Porclan laws aholished tlic custom of whipping 
the citizens with rods, and of reducing them to shivery, the 
open thief was condemned to a payment of four-fold, .'uid they 
still continued to condemn the private thief to a payment of 
double.* 

It seems very odd, that these laws should make such a dif- 
ference in the quality of those two crimes, and in the punish- 
ments they inflicted. And, indeed, whetlicr the thief was de- 
tected either before or after he hqd carried the stolen goods to 
the place intended, this was a circumstance which did not alter 
the nature of the crime. I do not at all question but the 
whole theory of tlie Roman law.s in relation to thcl’t was bor- 
rowed from the Laceda'monian institutions. I.ycurgns, with 
a view of rendering the citizens dextrous and cunning, or- 
dained that children should be practised in thieving, and that 
those who were caught in the fact should be severely whipped ; 
this occasioned among the Greeks, and afterwards among the 
Romans, a great difference between an open and a j)rivatc 
thcft.*|- 

Among the Romans a slave who had been guilty of steal- 
ing was thrown from the T.arpcian rock, Here the l^accJx- 
monian institutions were out of the question ; tlic laws of 
Lycurgus In relation to theft were not made for slaves ; to 
deviate from them in this respect was in reality conformitig to 
them. 


At Rome, when a person of unripe age happened to he 
caught in the fact, the pra'tor ordered him to be whipped with 
rods according to his pleasure, ns vras practised at Sparta. 
All this had a more distant origin. 'Ihe LaccdEcmonians had 
derived these usage.? from the Cretans ; and Plato. who 
wants to prove that the Cretan institutions were designed for 
war, cites the following, namely, the habit or power of hearing 
pain in private combats, and in punishments inflicted for open 
thefts. 

As the civil law.s depend on the political institutions, be- 
cause they arc made for the same society ; whenever there is a 
design of adopting the civil law of another nation, it would be 
proper to examine before -hand whether they have* both the 
same institutions, and the same political law; 


• See wbat Favorinus says in Auliis Gellius, hook 20, ebap, 1, 

■f compare what Plutarch nays in the life of LyciirgUi with the law* 
-df the Digest, title de I'urlis ; and the fnslitulcs, hook 4, lit. 1, §1,3, 
and 3. 

] Of Law’*, book I . 
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Thus when the Cretan laws on theft were adopted by the 
Lacedaemonians, as their constitution and government were 
adopted at the same time, these laws were equally reasonable 
in both nations. But when they were carried from Lacedse- 
monia to Rome, as they did not find there the same consti- 
tution, they were always thought strange, and had no manner 
pf connexion with the other civil laws of the Romans. 


CHA'P. XIV. 

Thai we must not separate the Laws from the Circiimslances 
in which they were made. 


IT was decreed by a law at Athens, that when the city was 
besieged, all the useless people should be put to death.* This 
was an abominable political law, in consequence of an abomi- 
nable law of nations. Among the Greeks the inhabitants of 
a town taken, lost their civil liberty and were sold as slaves. 
The taking of a town implied its entire destruction ; which is 
the source not only of those obstinate defences, and of those 
unnatural actions, but likewise of those shocking laws which 
they sometimes enacted. 

The Roman laws ordained, that physicians should be pu- 
hished for neglect or unskilfulness. "h In those cases, if the 
physician was a person of any fortune or rank, he was only 
condemned to deportation ; but if he was of a low condition, 
he w'as put to death. By our institutions it is otherwise. 
The Roman laws were not made under the same circum- 
stances as our.s ; at Rome every ignorant pretender inter- 
meddled with physic ; hut amongst us, physicians are obliged 
to go through a regular course of study, and to take their de- 
grees ; for which reason they arc supposed to understand their 
profession. 


' Iiiutilis aelas occidalur. St/rian in Uermog. 

t The Coirielian law tic Swariis, Institut. lib. 4. tit. 3. de lose 
Aquiliii, § T. 
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CHAP. XV. 

That sametmes it is proper the Law should amend itself, 

THE law of the Twelve Tables allowed people to kill a 
night-thief as well as a day-thief,* if upon being ])uvsucd he 
attempted to make a defence ; but it req^uired that the person 
who killed the thief, should cry out and call his fellow-citi- 
zens : this is indeed what those laws, which permit people to 
do justice to themselves, ought alWys to require. It is the 
cry of innocence, which in the very moment of the action, calls 
in witnesses and appeals to Judges. The jicople ought to 
take cognizance of the action, and at the very instant of its 
being done ; an instant when every thing speaks, even the air, 
the countenance, the pa.s.sions, the silenec of the agent ; anti 
when every word cither condemns or absolves. A law which 
may become so contrary to the security and liberty ol' the citi- 
zens, ought to be executed in their presence. 


CTI A P. XVI. 

Things to be observed in the composing of Laws, 

THEY who have a genius sufiicient to enable thorn to 
give law's to their own, or to another nation, ought to bo parti- 
cularly attentive to the manner of forming them. 

The style ought to be concise. The laws of the Twelve 
Tables are a model of conciseness ; the very children used to 
learn them by heart. Justinian’s Novellce were ho very dil- 
fuse that they were obliged to abridge them.§ 

The style should also be plain and simple ; a direct expres- 
sion being better understood than an indirect one. There is 
no majesty at all in the laws of the lower empire : princes arc 
made to speak like rhetoricians. When the style of laws is 
tumid, they are looked upon only as a vvork of parade and 
istentation. ' .. 

It is an essential article that the words of the laws should 

* See the 4th law, (f. ad leg. Aquil. 

t IVtdem; see the decice of Ta'‘>.iUon added lo the law of tlie Bsva 
';.n3, 'fe popiilnrih. /r’gifc. arf 4 

I Ut cairntu nfu .aiiiiiu, Ciiriri, d', Icgdi. 2. 

i Jtis theyoA, n) [tmn"?. 
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excite In every body the same ideas. Cardinal Piichlieu * 
agreed, that a minister imight be accused before the king ; 
but he would have the accuser punished, if the facts he 
proved were not matters of moment. This was enough to 
hinder people from telling any truth whatsoever against the 
minister ; beeause a matter of moment is entirely relative, 
and what may be of moment to one is not so to another. 

The law of Honorius punished with death any person that 
purchased ^ freed-raan as a slave, or that gave him molestation. -j- 
He should not have made use of so vague an e.xpression ; the 
molestation given to a man,|^depcnds entirely on the degree of 
his sensibility. 

When the law would fix a set rate upon things, it should 
avoid as much as possible the estimating it in money. The 
value of money changes from a thousand causes, and the same 
denomination continues without the same thing. Every one 
knows the story of that impudent fellow at Romc,J who used 
to give those he met a box on th.e oar, and afterwards tendered 
them the five and twenty pence of the law of the Twelve 
Tables. 

When the law' has once fi.xcd the idea of things, it should 
never return to vague expressions. The ordinance of Lewis 
XI V.^ concerning criminal matters, after an exact enumera- 
tion of the cause in which the king is immediately concerned, 
adds these words, and thoie which in all times have been subject 
to the determination of ,'he king's judges ; this renders the 
thing again arbitrary, after it had been’ fixed. 

Charles VII. says,|| he has been informed that the parties 
appeal three, four, and six months after judgment, contrary to 
the custom of the kingdom in the country governed by cus- 
tom ; he therefore ordains, that they shall appeal forthwith, 
unless there happens to be some fraud or deceit in the attor- 
ney,^ or unless there be a great or evident cause to sue the 
appeal. The end of this law destroys the beginning, 
and it destroys it so effectually, that they used afterwards to 
appeal during the space of thirty years.** 

' Political Testament. 

-j- Avt qimhbet niuiwvnisione donulmninqulclare votuait. Appendix to 
the Tlieodosian code in the first volume of father Sirmond's works, 
page 737. 

t Atiluf Gellius, book 20, chap. 1. 

§ W e find in the-verbal process of this ordinance the motives that 
determined him. , < 

II In his ordinance of Montel-les-tours, in the year 1453. 

They might punish the attorney, without there being any neL'ssity 
of dislnilnng the public older. 

Tlie oidinaiicc of the yeat 1667, has made some regulations 
upcii till liead. • 
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The Law of the Lombards does not allow a woman that has 
taken a religious habit,*= though she has made no vow, to 
many; because, says this law, if a spouse who has been (on- 
tracted to a woman only by a ring, cannot icilhout guilt he 
married to another ; for a much slro}igcr reason the spouse of 
God or of the blessed Virgin. — Now, I say, that in lavvs the 
arguments should he drawn from one reality to another, and 
not from reality to figure, or from figure to reality. 

A law enacted by Constantine, •!- ordains, that the single 
testimonv of a bishop should be suflicient, without listening 
to any other witnesses. This ^ prince took a very short 
method; he judged of atfairs by persons, and of persons by 
dignities. 

The laws ought not to be subtle ; they arc designed for 
people of common understanding, not as an art of logic, but 
as the plain reason of a father of a family. 

When there is no necessity for oxeci)tions and limitations 
in a law, it is much better to omit them : details of that kind 
throw people into new details. 

No alteration should be made in a law without sufficient 
reason. Justinian ordained, that a husband might he repu- 
diated, and yet the wile not lose her portion, if for the space 
of two years he had been incapable of consummating the raar- 
riage.j; He altncd his law aftcrward.s, and allowed the poor 
wretch three years.!} But in a case of that nature, two years 
are as good as three, and three are not .worth more than two. 

When a legislator condescends to give the reason of his 
law, it ought to be worthy of its majesty. A Roman law de- 
crees, that a blind man is Incapable to ])lead, because he can- 
not see the ornaments of the magistracy, || So bad a reason 
must have been given on purpose, when such a number of 
good reasons were at hand. 

Paul the civilian says,^ that a child grows perfect in the 
seventh month, and that the proportion of Pythagoras’s num- 
bers seems to prove it. It is very extraordinary that they 
should judge of those things by the proportion of Pythagoras’s 
numlaers. 

Some French lawyers have asserted, that when the king 
made an acquisition of a new country, the churches begamc 
subject to the Regale, because the king’s crown is'rfjunil I 

* Book 2, tit. 37. - . . 

t In father Sirmond’s appendix to the Theodosian code, tom. 1, 

I J^g. 1, cod. cle Hcpiuiiis. 

S ^See the Authentic Sed liudie, in the code dc llqmdusi 

II Leg. 1, tr. de I’uituiando, 

ii In lus S'-ntciiccs, hook 4, tit. 9. 
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shill] not examine here into the king’s rights, or whether in 
this case the reason of the civil or ecclesiastic law ought to 
submit to that of the lavv of politics : I shall only say, that 
those august rights ought to be defended by grave maxims. 
Was there ever such a thing known, as the real rights of a 
dignity, founded on the figure of that dignity’s sign ? 

Davila says,*^ that Charles IX. was declared of age in the 
parliament of Roan at fourteen years commenced, because the 
laws require every moment of the time to be reckoned, in cases 
relating to the restitution and administration of an orphan’s 
estate : whereas it considers the year commenced as a year 
complete, when the case is^concerning the acquisition of ho- 
nours. I am very far from censuring a regulation which has 
been hitherto attended with no inconveniency ; I shall only 
take notice that the reason alleged is not the true one ;f 
it is false, that the government of a nation is only an honour. 

In point of presumption, that of the law is far preferable to 
that of the man. The French law considers every act of a 
merchant during the ten days preceding his bankruptcy as 
fraudulent this is the presumption of the latv. The Roman law 
inflicted punishments on the husband, who kept his wife after she 
had been guilty of adultery, unless he was induced to do it 
through fear of the event of a law-suit, or through contemjit of 
his own shame : this is the presumption of the man. The judge 
must have presumed the motives of the husband’s conduct; 
and must have determined a very obscure and ambiguous point, 
when the law presumes, it gives a fixed rule to the judge. 

Plato’s law,§ as I have observed already, required that a 
punishment should be inflicted on the person who killed 
himself not with a design of avoiding shame, but through 
pusillanimity. This law was so far defective, that in the 
only case in which it was impossible to draw from the cri- 
minal an acknowledgment of the motive upon which he had 
acted, it required the judge to determine concerning these 
motives. 

As useless laws debilitate such as arc necessary, so those 
that may be easily eluded, weaken the legislation. Ever^ law 
ought to have its clfect, and no one should be suffered to 
deviate from it by a particular exception. 

T’he Falcidian law ordained among the Romans, that the 
heir should always' have the fourth part of the inheritance : 
another law suffered the testator to prohibit the heir from rc- 

■■ C f 

■ Delhi querra civile cli Francia, page 96. 

i The C'h.incelloi de rilnpil;iK Ibul. 

\ li iiKule 111 ilie month ot Novcmbei; 1702. 

h Hooh 0, mi 1 , 
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taining this fourth part.* This is malcing a jest of the laws. 
I'lie h'alcidian law became useless : for if the testator had a 
miud to favour his heir, the latter had no ireed of the Falci- 
dian law ; and if he did not intend to favour him, ho forbad 
him to make use of it. 

Care should be taken that the laws bo worded in such a 
manner, as not to be contrary to the very nature of things. 
In the proscription of the prince of Orange, Philip II. pro- 
mises to any man that will kill the prince, to give him, or his 
heirs, five and twenty thousand crowns, together with the title 
of nobility ; and this upon the word of a king, and as a ser- 
vant of God. To promise nobility for such an action ! to 
ordain such an action in the quality of a servant of God ! 
This is equally subversive of the ideas of honour, morality, 
and religion. 

There very seldom happens to be a necessity of prohibiting 
a thing w hicli is not bad under pretence of some imaginary 
perfection. 

There ought to be a certain simplicity and candour in the 
laws ; made to punish the iniquity of men, they themselves 
should be clad w'ith the robes of innocence. We find in the 
law of the Visigoths’f' that ridiculous request, by which the 
Jews were obliged to cat every thing dressed with pork, pro- 
vided they did not eat the pork itself. This was a very great 
cruelty ; they were obliged to submit to a law, contrary to 
their own ; and they were .allowed to retain nothing more of 
their own, than what might serve as a mark to distinguish 
them. 


CHAP. XVII. 
had Method of gioivg Laws. 

THE Boman emperors manifested their will like our 
princes, by decrees and edicts; but they permitted, which our 
princes do not, both the judges and private people to interro- 
gate them by letters in their several differences ; and their 
answers were called rescripts. The decretals of the_,popes are 
rescripts, strictly speaking. It is plain, that this is a bad 
method of legislation. ®PP^y I®"'® 

impmper guides to the legislator ; the facts are always wrong 

• It is the Authentic, Sed cum te!itatoi\ 

-(■ Book 12, tit, 2, § IG. 
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stated. Julius CapitoHnus says,* that Trajan often refused 
to give this kind of rescripts, lest a single decision, and fre- 
quently a particular favohr, should be' extended to all cases. 
Macrinus resolved to abolish all those rescripts he could not 
bear that the answers of Commodus, Caracalla, and all those 
other ignorant princes, should be considered as laws. Jus- 
tinian thought otherwise, and he filled his compilement with 
them. 

I would advise those who read the Roman laws, to distin- 
guish carefully between this sort of hypotheses, and the Se- 
natus Consulta, the Plebiscita, the general constitutions of the 
emperors, and all the laws founded on the nature of things, on 
the frailty of women, the weakness of minors, and the public 
utility. 


CHAP. XVIII. 

Of the Ideas of Uniformity. 

THERE are certain ideas of uniformity, which sometimes 
strike great geniuses (for they even affected Charlemain), but 
infallibly make an impression on little souls. '' They discover 
therein a kind of perfection, because it is impossible for them 
not to see it ; the same heights, the same measures in trade, 
the same laws in the state, the same religion in all its parts. 
But is this always right and without exception ? Is the evil 
of changing constantly less than that of suffering ? And does 
not a greatness of genius consist rather in distinguishing be- 
tween those cases in which uniformity is requisite, and those 
in which there is a necessity for differences In China the 
Chinese are governed by the Chinese ceremonial : and the 
Tartars by theirs ; and yet there is no nation in the world 
that aims so much at tranquillity. If the people observe the 
laws, what signifies it whether these laws are the same ? 

* See Julius Capitolinus in Macrino. 
filbid. 
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CHAP. xex. 

Of Legislators. 

ARISTOTLE wanted to indulge sometimes his jealousy 
against Plato, and sometimes his passion for Alexander. 
Plato was Incensed against the tyranny of the people of 
Athens. Machiavel was full of his idol the duke of Valcn- 
tinois. Sir Thomas More, who spoke rather of what he had 
read, than of what he thought, yanted to govern all states 
with the simplicity of a Greek city.'^ Harrington was full of 
the idea of his favourite republic of England, whilst a crowd 
of writers saw nothing but confusion where monarchy is 
abolished. The laws always meet the passions and prejudices 
of the legislator ; sometimes they pass through, and imbibe 
only a tincture ; sometimes they stop, and are incorporated 
with them. 


BOOK XXX. 

THEORY OF THE FEUDAL LAWS AMONG THE 
FRANKS, IN THE RELATION THEY BEAR TO 
THE ESTABLISHMENT OF THE MONARCHY. 


CHAP. I. 

Of Feudal Laws. 


I SHOULD think my work imperfect, w<?re I to tfass over 
in silence an event which never again, perhaps, will happen ; 
were I not to speak of those laws which suddenly appeared 
over Europe, without being connected with any of the 


* In his Utopia. 
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former iiistitution.s of those laws which have clone infinite 
good, and infinite mischief ; which have suffered rights to 
remain when the demesni has been ceded ; which by vesting 
several with different kinds of seignory over the same things 
or persons, have diminished the weight of the whole seignory ; 
which have established different limits in empires of too great 
an extent ; which have been productive of rule with a bias to 
anarchy, and of anarchy with a tendency to order and har- 
mony. 

This would require a particular work to itself ; hut consi- 
dering the nature of the present undertaking, the reader wdl 
here meet rather with a gcmral survey, than with a complete 
treatise of those laws. 

The feudal laws form a very beautiful prospect. A venera- 
ble old oak raises its lofty head to the skies ; the eye secs from 
afar its spreading leaves ; upon drawing nearer, it peiceivcs 
the trunk, but does not discern the root ; the ground must be 
dug up to discover it.* 


CHAP. II. 

Of the Source of Feudal Laws. 

THE conquerors of the Roman empire came from Ger- 
many. Though few' ancient authors have described their man- 
ners, yet we have two cf very great weight. Ca;sar making war 
against the Germans, describes the manners of that nation ;t 
and upon these he regulated some of his eutei'priscs j A few 
pages of Cajsar upon this subject arc equal to whole volumes. 

Tacitus has written an entire work on the manners of the 
Germans. This work is short, but it comes from the pen of 
Tacitus, who w'as always concise, because he saw every thing 
at one glance. 

These two authors agree so perfectly with the codes still 
extant of the laws of the Barbarians, that reading Casar and 
Tacitus, wc imagine we arc perusing these codes, and perusing 
these codes, we fancy wc arc reading Casar and Tacitus. 

But if in this research into the feudal laws, I should find 
myself entangled and lost in a dark labyrinth, I fancy I have 
the clue in my hand, and that I shall be able to find my way 
through. 

* Quimtirm vertice ad oras 

JEthtreas, tantum rtidice ad Tartara tend'd . — Virgil. 

t Book 0. 

t For instance, Ins retreat from Germany. Ibid . 
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CHAP. III. 

The Origin of Vassalage. 

CjESAR says,* that The Germans neglected agricul- 
ture ; that the greatest part of them lived upon millc, cliccsc, 
and flesh ; that no one had lands or boundaries of his own ; 
that the princes and magistrates of each nation allotted what 
portion of land they pleased, to individuals, and obliged them 
the year following, to remove to some other part.” Tacitus 
says,+ that “ Each jrrince had a multitude of men, who were 
attached to his service, and followed him wherever he went.” 
This author gives them a name in his language relative (o 
their state which is that of companions.;!; They had a strong 
emulation to obtain the prince’s esteem ; and the princes had 
the same emulation to distinguish themselves in the bravery 
and number of their companions. “ Their dignity and 
power,” continues Tacitus, “ consist in being constantly sur- 
rounded with a multitude of young and chosen people : this 
they reckon their ornament in peace, this their defence and 
support in war. Their name becomes famous at home, and 
among neighbctiring nations, when they excel all others in 
the number and courage of their companions : they receive 
presents and embassies from all parts. Reputation fre- 
quently decides the fate of war. ' In battle it is infamy in the 
prince to be surpassed in courage ; it is infamy in the compa- 
nions not to follow' the brave example of their prince ; it is 
an eternal disgrace to survive him. To defend him is their 
most sacred engagement. If a city be at peace, the princes go 
to those w'ho are at war ; and it is thus they retain a great 
number of friends. To these they give the war horse and the 
terrible javelin. Their pay consists in coarse but plentiful 
repasts. The prince supports his liberality merely by war 
and plunder. You might easier persuade them to attack an 
enemy and to expose themselves to the dangers of war, than 
to cultivate the land, or to attend to the cares of husbandry ; 
they refuse to acquire by sweat what they can purchase with 
blood.” ' , 

Thus, among the Germans, there were -Vassals, but no fiefs ; 
they had no fiefs, because^ thg princes had no lands tp give ; 

6th of the Gallic Wars. Tacitus adds, 'Nulli domvs out ager, 

' SitCciliqua cura; front ad quern venire aluntur. De Morlb. German, 
t De Morlb. German. J Connies. 

VOL. II.’ 
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or rather their fiefs consisted in horses trained for war, in 
arms, and feasting. There were vassals, because there were 
trusty men who being boifnd by their word engaged to follow 
the prince to the field, and did very near the same service as 
was afterwards performed for the fiefs. 


CHAP. IV. 

The same Subject conlimied. 

C.(ESAR says, * that “ when any of the princes declared 
to the assembly that be intended to set out upon an expedi- 
tion, and asked them to follow him ; those who approved the 
leader and the enterprize stood up, and offered their assistance. 
Upon which they were commended by the multitude. But, 
if they did not fulfil their engagements, they lost the public 
esteem, and were looked upon as deserters and traitors.” 

What Cfcsar says in this place, and what we have extracted 
in the preceding chapter from Tacitus, are the substance of the 
history of our princes of the first race. 

We must not therefore, be surprized, that our kings should 
have new armies to raise upon every expedition, new troops to 
encourage, new people to engage ; that to acquire much they 
were obliged to incur great expenses ; that they should be 
constant gainers by the division of lands and spoils, and yet 
give these lands and spoils incessantly away: that their 
demesne should continually increase and diminish ; that a 
father upon settling a kingdom on one of his children,^ should 
always give him a treasure with it : that the king’s treasure 
should be considered as necessary to the monarchy ; and that 
one king could not give part of it to foreigners, even in portion 
with his daughter, without the consent of the other kings. :j; 
The monarchy moved by springs, which they were continually 
obliged to wind up. 

De Bello Galileo, lib. 6. 

t See the life of Dagobert. 

i See Gregory of Tours, book 6, on the marriage of the daughter of 
Chilperic. , Childebert sends ambassadors to tell him, that he should 
not give the cities of his father’s kingdom to his daughter, nor his trea- 
sures, nor Ins bondmen, nor hoises, nor horsemen, nor teams of oxen, 
&c. 
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CHAP. V. 

Of the Conquests of the Franks. 

IT is not true, that the Franks upon entering Gaul, took 
possession of the whole country to turn it into fiefs Some 
nave been of this opinion, because they saw the greatest part 
of the country towards the end of the second race converted 
into fiefs, rear-fiefs, or other dependencies ; but such a dispo- 
sition was owing to particular causes, which we shall explain 
hereafter. 

The consequence which sundry writers would infer from 
thence, that the barbarians made a general regulation for es- 
tablishing in all parts the state of villainage, is as false as the 
principle from which it is derived. If at a time when the 
fiefs were precarious, all the lands of the kingdom had been 
fiefs, or dependencies of fiefs ; and all the men in the kingdom 
vassals or bondmen, subordinate to vassals ; as the person 
that has property is ever possessed of power, the king, who 
continually disposed of the fiefs, that is, of the only property 
then existing, would have been as arbitrary a monarch as 
the grand seignior ; which is absolutely contradictory to all 
history. 


CHAP. VI. 

Of the Goths, Burgundians, and Franks. 

GAUL was Invaded by German nations. The Visigoths 
took possession of the province of Narhonne, and of almost all 
the south ; the Burgundians settled in the east ; and the 
Franks subdued very near all the rest. 

No doubt but these Barbarians retained in their respective 
conquests the manners, inclinations, and usages of their own 
country ; for no nation can change in an instant their manner 
of thinking and acting. These people in Germany neglected 
agriculture. It seems by Caesar and Tacitus, that they ap- 
plied themselves greatly to' a pastoral life ; hence the regula- 
tionSyof the codes of Barbarian laws are almost all relating to 
t’.feiiv flocks. Roricon wh? wrote a history amon^ the Franks, 
was a shepherd. 

) - o 
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CHAP. VII. 

Different veays of dividing the Land, 

AFTER the Goths and Burgundians had, under various 
pretences, penetrated into the heart of the empire, the Romans, 
in order to put a stop to their devastations, were obliged to 
provide for their subsistence. At first they allowed them 
corn but afterwards chose to give them lands. The empe- 
rors, or the Roman magistrates, in their name, made parti- 
cular conventions with them concerning the division of lands, F 
as we find in the chronicles and in the codes of the Visigoths^ 
and 13urgundlans.§ 

The Franks did not follow the same plan. In the Salic 
and Ripuarian laws, we find not the least vestige of any such 
division of lands ; they had conquered the country, and so 
took what they pleased, making no regulations but amongst 
themselves. 

Let us^ therefore, distinguish between the conduct of the 
Burgundians and Visigoths in Gaul, of those same Visigoths 
in Spain, of the auxiliary troops under Augustulus and 
Odoacer in Italy, || and that of the Franks in Gaul, as also of 
the Vandals in Africa.^ The former entered into conven- 
tions with the ancient inhabitants, and in consequence thereof, 
made a division of lands between them"'; the latter did no such 
thing. 


CHAP. VIII. 

The same Subject continued. 

WHAT has induced some to think that the Roman lands 
were entirely usurped by the Barbarians, is, their finding in 

* The Romans obliged themselves to this by treaties. 

T Burgundiones partem Gallia oceuparunt, terrasgue cum Gallicis sena- 
toribm diviserunt. Marius’s Chronicle in the year 456. 

I Book X. tit. 1, § 8, 9, & 16. 

§ Chap. 5-^, 5 1 & 2. This division vas still subsisting in the time 
of Lewis the Debonnaire, as appears by his capitulary of die year 829, 
winch has been inserted in the law of the Burgundians, tit. 79, § 1 

II See Procopius, War of the Goths. 

^ See Procopius, War of the Vandals. 
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the laws of the Visigoths, and the Burgimdians, that these 
two nations had two-thirds of the lands ; but this they took 
only in certain quarters or districts assigned them. 

Gundebald says, in the law of the Burgundians, that his 
people at their establishment had two-thirds of the lands al- 
lowed them and the second supplement fo this law takes no- 
tice, that only a moiety would be allowed to those who should 
hereafter come to live in that country. f Therefore, all the 
lands had not been divided in the beginning between the Ro- 
mans and the Burgundians. 

In those two regulations we meet with the same expressions 
in the text; consequently they tJcplain one another; and as 
the latter cannot mean an universal division of lands, neither 
can this signification bo given to the former. 

The Franks acted with the same moderation as the Bur- 
gundians ; they did not strip the Romans wherever they ex- 
tended their conquests. What would they have done with 
so much laird ? They took what suited them, and loft the re- 
mainder. 


CHAP. IX. 

A just application of the Law of the Burgundians and of that 
of the Visigoths, in relation to the division of Lands. 

IT is to be considered, that those divisions of land were 
not made with a tyrannical spirit ; but with a view' of reliev- 
ing the reciprocal wants of two nations, that were to inhabit 
the same country. 

The law of the Burgundians ordains, that a Burgundian 
shall be received in an hospitable manner by a Roman. This 
is agreeable to the manners of the Germans, who, according 
to Tacitus, were the most hospitable people in the w'orld.:j; 

By the law of the Burgundians, it is ordained, that the 
Burgundians shall have tv/o-thirds of the lands, and one-third 
of the bondmen. In this it considered the genius of two na- 
tions, and conformed to the manner in which they procured 
their subsistence. As the Burgundians dealt chiefly in cattle, 
they wanted a great deal of land and few; bondmeif, and the 

* Licet eo tempore quo pepuluS roster mancipiorum tertiane <§r duos 
ierrarum partes accepit, ^'C. Law of the Burgundians, tit. 54, § 1. 

. non amplius a Burgmidionibus qui infra vencrunt requiratur quam 
mprtesens necessitas fuerit, vialtilits tcrric. Art. 11. 

J De Morib. German. 
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Romans from their application to aorieulture had need of 
less land, and of a greater number of bondmen. The 
woods were equally divided, because their wants in this res- 
pect were the same. 

We find in the code of the Burgundians,* that each Bar- 
barian was placed near a Roman. The division therefore was 
not general ; but the Romans who gave the division, were 
equal in number to the Burgundians who received it. The 
Roman was injured the least possible. The Burgundians as 
a martial people, fond of hunting and of a pastoral life, did not 
refuse to accept of the fallow grounds ; while the Romans 
kept such lands as were preperest for culture ; the Burgun- 
di.in’s flock fattened the Roman’s field. 


CHAP. X. 

Of Strvilttdcs. 

THE law of the Burgundians takes notice,+ that when 
those people settled in Gaul, they were allowed two-thirds of 
tl’.e land, and one-third of the bondmen. The state of villain- 
age was therefore established in that part of Gaul before it 
v\afi invaded by the Burgundians.J 

The law of the Burgundians, in points relating to the 
two nations, makes a formal distinction in both, between 
the nobles, the free-born, and the bondmen. § Servitude was 
not therefore a thing particular to the Romans ; nor liberty 
and nobility particular to the Barbaiians. 

Thi.s very same law says,|[ that if a Burgundian freedraan 
had not given a particular sum to his master, nor received 
a third siiare of a Roman, he was always supposed to 
belong to his master's family. The Roman proprietor was 
therefore free, since he did not belong to another person’s 
family ; he was free, because his third portion was a mark 
of liberty. 

We need only open the Salic and Ripnarian laws to be 
satisfied, that the Romans were no more in a state of 

■* And in that of the Visigoths. 

t Tit. 54. 

\ This is confiimed by the whole title of the code Se Agriculis A 
Ccnsitis, A Colunis. " ” 

§ Si dcnlem optimad Burgundioni vel Romano nnbili excusserll. Tit^ 26, 
5 1, A medioLnbus personis itigaiias fam Burgimdionibus quam Romahl — 
fl'id. ^ 2 . 

II Til ■•,7 
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servitude among the Franks, than amon.g the other conquerors 
of Gaul. 

The count de Boulainvilliers is mistaken in the capital 
point of his system : he has not proved that the Franks 
made a general regulation to reduce the Homans into a kind 
of servitude. 

As this author’s work is penned without art, and as he 
speaks with the simplicity, frankness, and candour of that 
ancient nobility from whence he descends, every one is 
capable of judging of the fine things he says, and of the 
errors into which he is fallen. I shall not, therefore, un- 
dertake to criticise him ; I shall only observe, that he had 
more wit than sense, more sense than knowledge ; though his 
knowledge was not contemptible, for he was well acquainted 
with the most valuable part of our history and laws. 

The count de Boulainvilliers, and the abbe du Bos, have 
formed two different systems, one of which seems to be a 
conspiracy -against the commons, and the other against the 
nobility. When the sun gave leave to Phaeton to drive his 
chariot, he said to him, “ If you ascend too high, you will 
burn the heavenly mansions ; if you descend too low, you will 
reduce the earth to ashes ; do not drive to the right, you w'ill 
meet there with the constellation of the Serpent ; avoid going 
too much to the left, you will there fall in with that of the 
Altar : keep ill the middle.”* 


CHAP. XI. 

The same Subject continued. 

WHAT first gave rise to the notion of a general regulation 
made at the time of the conquest, is our meeting with a pro- 
digious number of servitudes in France, towards the beginning 
of the third race ; and as the continual progression of these 
servitudes w'as not attended to, people imagined in an age of 
obscurity a general law which was never framed. 

Towards the commencement of the first race, we meet with 

t 

Nec preme, nec summum molire per athera'currum ; 

AUius egressas, calestia tecta cremabis ; 

Inferiis terras : medio’ tutiisimus ibis. 

j\/ea te des terinr tortian dechnet ad Anguem ; 

Neve sinisterior pressam rota ducat ad Aram ; 

Inter utrumquc tene.’ 


Ovid. 'Vfi liini. liti. ii. 
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an infinite number of, freemen, both among the Franks and 
the Romans ; hut the nuiyhcr of bondmen increased to that 
degree, that at the beginning of the third race, all the hus- 
bandmen and almost all the inhabitants of towns were become 
bondmen and whereas, at the first period, there was very- 
near the same administration in the cities as among the Ro- 
mans, namelj'^, a corporation, a senate, and courts ol’ judica- 
ture ; at the other w'e hardly meet i\ith any thing but a lord 
and his bondmen. » 

AVhen the Franks, Burgundians, and Goths, made their 
several invasions, they seized upon gold, silver, moveables, 
clothes, men, women, boys, '•and whatever the army could 
carry ; the whole W’as brought to one place, and divided 
amongst the army.'f History shows, that after the first 
•settlement, that is, after the first devastations, they entered 
into an agreement with the inhabitants, and left them all 
their political and civil rights. This was the law of nations 
in those days ; they plundered every thing in time of w'ar, 
and granted every thing in time of peace. Were it not so, 
how should wc find both in the Salic and Burgundian laws 
such a number of regulations absolutely contrary to a general 
scrvilu'.le of the people ? 

Fut though the contiucst was not immediately productive 
of servitude, it arose nevertheless from the same law' of nations 
which subsisted after the conc[ucst.;J; Opposition, revolts, and 
the taking of tow'iis, were followed by the slavery of the inha- 
bitants. And, not to mention the wars r.vhicb the conquering 
nations made against one another, as there was this particula- 
rity among the Franks, that the different partitions of the 
monarchy gave rise continually to civil wars bctw'een brotliers 
or ncpjiew's, in which this law of nations was constantly prac- 
tised, servitudes, of course, became more general in France than 
in other countries : and this is, I believe, one of the causes of 
the difference between our French laws and those of Italy and 
ISjrain, in respect to the right of seignories. 

The conquest was soon over, and the law of nations then in 
force was productive of some servile dependencies. The cus- 
tom of the same law of nations, which obtained for many 
ages, gave a prodigious extent to those servitudes. 

Theodoric imagining that the people of Auvergne were not 


' \\ hile Gaul viJas under the dominion of the Romans, they formed 
particular bodies ; these were generally fre?dmen, or the descendants of 
ficedmen. 

t See Gregory rf Tours, hook ii. chap. 27. Aimoin,book i. cliaE__ 
1 See f/i<- Lu.Li of tilt. Saints in the next page. 
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faithful to hitn, thus addressed the Franks of his division : 
Follow me, and I will cany inlo a, country where you shall 
have gold, silver, captives, clothes, and jlocks in abundance ; 
and you shall remove all the people into your own country. 

After the conclusion of the peace between Gontram and 
Chilperic, the troops cmplo)’cd in the siege of Bourges having 
liad orders to return, carried such a considerable booty away 
with them, that they hardly left either men or cattle in the 
country.* * * § 

Theodoric, king of Italy, whose spirit and policy it was, 
ever to distinguish himself from the other barbarian kings, 
upon sending an army into Gaul, -.Vrote thus to the general t-j* 
“ It is my will that the Roman laws be followed, and that 
you restore the fugitive slaves to their right owners. The de- 
fender of liberty ought not to encourage servants to desert their 
masters. Let other kings delight in the plunder and devastation 
of the towns which they have subdued ; we arc desirous to 
conquer in sufih a manner, that our .subjects shall lament their 
having fallen too late under our government.” It is evident, 
that his intention w'as, to cast an odium on the kings of the 
Franks and the Burgundians, and that he alluded in the 
above passage to their particular law of nations. 

Yet this law of nations continued in force under the second 
race. King Pepip’s army, having penetrated into Aquitaine, 
returned to France loaded with an immense booty, and with a 
vast number of bondmen, as we are informed by the annals of 
Metz. I ’ > 

Here might I quote numberless authorities and as 
the public compassion %vas raised at the sight of those miseries, 
as several holy prelates, beholding the captives in chains, em- 
ployed the treasure belonging to the church, and sold even the 
sacred utensils, to ransom as many as they could ; and as se- 
veral holy monks exerted themselves on that occasion, it is in 
the Lives of the Saints that we meet with the best eclaircissc- 
ments on this subject. || And, although it may he objected to 
the authors of those lives, that they have been sometimes a 
little too credulous in respect to things which God has cer- 

* Ibid, book vi. ciiap. 31. 

t Letter 43, lib. iii. in Cassiod. ^ 

1 In the year 763. Innumtrabilibus spoliis 4' captivis totus iltc<cxercitus 
'^ditatus, in Frmciam reversus est. 

§ See the annals of Fuld, in the year 739,.Paulus Diaconus, deOestis 
Longobardonim, lib. iii. c. 30, lib? iv. c. 1, and the Lives Of the Samts 
in the gext quotation. 

the lives of S. Epiphanius,S. Eptadius, S. Cassar.ius, S. Fidoliis, 
S. Porcian, S. Treveiius, S. Eukichius ; and of S. Leger, the miracles n( 
S. .lulian, &c. , 
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tainly performed, if they were in the order of his providence ; 
yet we draw considerable lights from thence, with regard to 
the manners and usages of those times'. 

When we cast an eye upon the monuments of our history 
and laws, the whole seems to he an immense expanse, or a 
boundless ocean ;* all those frigid, dry, crude writings must 
be devoured in the same manner as Saturn is fabled to have 
devoured the stones. 

A vast quantity of land which had been in the hands of 
freemen, "I- was changed into mortmain, when the country w'as 
stripped of its free inhabitants ; those who had a great mul- 
titude of bondmen cither tdok large territories by force, or had 
them yielded by agreement, and built villages, as may be seen 
ill diflerent charters. On the other hand, the freemen who 
cultivated the arts, found themselves reduced to exercise those 
arts in a state of servitnde ; thus the servitudes restored to 
tile arts and to agriculture whatever they had lost. 

It was a customary thing with the proprietors of lands, to 
give them to the churches, in order to hold them themselves 
by a <]uit-rcnt, thinking to partake by their servitude of the 
sanctity of the churches. 


CHAP. XII. 

That the lands belonging to the division of the Barbarians 
paid no taxes. 

A PEOPLE remarkable for their simplicity and poverty, 
a free and martial people, who lived without any other in- 
dustry than that of tending their Hocks, and who had nothing 
but rush cottages, to attach them to their lands such a peo- 
ple, I say, must have followed their chiefs for the sake of 
booty, and not to pay or to raise taxes. The art of tax- 
gathering is generally invented too late, and when men begin 
to enjoy the felicity of other arts. 

The transient tax of a pitcher of wine for every acrc,§ 
which was one of the exactions of Chilperic and Fredegonda, 
related only to the Romans. And indeed it was not the 

■ ■ ■ Dcerant guoque littora ponto. ' 

Ovid, lib. 1. 

f- Even file husbandmen themselves were not all slaves : see the 18tli 
and 23rd law in the code de Agric(dis, 4' Censifis, ^ Colonis, and the 20th 
of the same title. 

J See Giegorj ot Touts, book ii. 

i Ibid, book V. 
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Franks that tore the rolls of those taxes, ihut the clergy, who 
in those days were all Romans. The burthen of this tax lay 
chiefly on the inhabitants of the towns ;* now these were 
almost all inhabited by Romans. 

Gregory of Tours relates, f that a certain, judge was obliged, 
after the death of Chilperic, to take refuge in a chureh, for 
having under the reign of that prince ordered taxes to be 
levied on several Franks, who in the reign of Childebert were 
ingemii, or free-born : Mullos de Francis, qui tempore Childe- 
herli regis ingenui fnerant , publico trihuto suhegit. Therefore 
the Franks who were not bondmen paid no taxes. 

There is not a grammarian, bill would be ashamed to see 
how the Abbe du Ros has interpreted this passage.]; He 
observes, that in those days the freedmen were also called 
ingenui. Upon this supposition he renders the Latin word 
ingenui, hy freed from laxe.t ; a phrase, which we indeed may 
iKC, as freed p'om cures, freed from punishments ; but in the 
Latin tongue, such expressions as ingenui a iributis, liberlini 
a tributis, vianumissi tribulorum, would bo quite monstrous. 

Parthenius, says Gregory of Tours,|| had like to have been 
put to death by the Franks for subjecting them to taxes. The 
Abbe du Bos finding himself hard pressed by this passage, § 
very coolly supposes the thing in question ; it was, he says,, an 
extraordinary duty. 

We find in the law of the Visigoths,^ that when a Barba- 
rian had seized upon the estate of a Rpinan, the judge obliged 
him to sell it, to the end that this' estate might continue to be 
tributary ; consequently the Barbarians paid no taxes.** 

The Abbe du Bos, ft who, to support his system would fain 
have the Visigoths subjected to taxes,]] quits the literal and 


' Qua: comlitw viikersis nrbibiis jier Gulliam comlitutis surmnopere est 
(idliibita. Life of S. Aridiiis. 
t Book vii. 

J Establishment of the French Monarchy, tom. iii. chap. 14, p. 515. 

II Book lit. c. 13G. 

§ Tom. iii. p. 514. 

II Judices aft/iic praposdi lerlias Rmimiontm, ah illis qui occiipalas tenent, 
auferant, 4' Romanis sad c.raclwnc sine alniud dilationc rcstituant, ut nihil 
fisco debeat depcriic. Lib. x. Ut. l,c.rp. 14. 

**■ The Vandals paid none in Africa. Procopius, Waroflhe Vandals, 
lib. 1 and 2. Historia Miscella, lib. 46, p. 106. pbserve that the con- 
Ajuerors of Africa were a mixture of Vandals, Alans, and Franks. His- 
toria Miscella, lib. 14, p. 94. , „ 

ft Establishment of the Franks in Gaul, tom. iii. chap. l4, p. 510. 
it Belays a stress upon another law of the Visigoths, book x. tit. 1, 
art.- iT 7 which proves nothing at all ; it says only, that he who has re- 
ceived of a lord a piece of land on condition of a rent or service, ought 
to pay it, , 
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spiritual sense of th^ law, and pretends, upon no other indeed 
than an imaginary foundation, that between the establishment 
of the Goths and tins law, there had been an augmentation 
of taxes which related only to the Romans. But none but 
father Harduin are allowed thus to exercise an arbitrary power 
over facts. 

This learned author, ••Mias rummaged Justinian's code, t in 
search of laws, to prove, that among the Romans, the military 
benefices were subject to taxes. From whence he would infer 
that the same held good with regard to fiefs or benefices among 
the Franks. But the opinion that our fiefs derive their origin 
from that Institution of the'Romans, is at present exploded ; 
it obtained only at a time when the Roman history, but not 
ours, was well understood, and our ancient records lay burled 
in obscurity and dust. 

But the Abbe is in the wrong to quote Casslodorus, and to 
make use of what was transacting in Italy, and in the part of 
Gaul subject to Theodoric, in order to acquaint us with the 
practice established among the Franks ; these are things 
which must not be confounded. I, propose showing, some 
time or other, in a particular work, that the plan of the 
monarchy of the Ostrogoths ivas Intirely different from that of 
any other government founded in those days by the other 
Barbarian nations ; and so far are we intitled to affirm that a 
practice obtained among the Franks, because it was established 
among the Ostrogoths, that on the contrary we have just 
reason to think that a custom of the Ostrogoths was not in 
force among the Franks. 

The hardest task for persons of extensive erudition is, to 
deduce their arguments from passages not foreign to the sub- 
ject, and to find, if we may he allowed to express ourselves in 
astronomical terms, the true place of the sun. 

The same author makes a wrong use of the capitularies, as 
well as of the historians and laws of the barbarous nations. 
When he -wants the Franks to pay taxes, he applies to free- 
men what can be understood only of bondmen; | when he 
speaks of their military service, he applies to bondmen what 
can never relate but to frcemen.§ 

* Book iii, p. 511. 

t Lege iii, tit. 74, fib. xi. 

j Establishment of the French Monarchy, tom. iii, chap. 14, p. 513, 
where ho quotes the 28th article of the q^ict of Pistes. See farther on. 

§ Ibid. tom. iii, chap. 4, p. 298. 
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CHAP. Kill. 

Of Taxes paid by the Romans and Gauls, in the Monarchy of 
the Franks. 

I MIGHT here e.'tamine, whether, after the Gauls and 
Romans were conquered, they continued to pay the taxes to 
which they were subject under t^e emperors. But, for the 
sake of brevity, I shall be satisfied with observing, that if they 
paid them in the beginning, they were soon after exempted, 
and that those taxes were changed into a military service. 
For, I confess, I cannot concei\c how the Franks should have 
been at first such great friends, and afterwards such sudden 
and violent “jicinies, to taxes. 

A capitulary'^ of Lewis the Debonnaire, explains extremely 
well the situation of the freemen in the monarchy of the 
Franks. Some troops of Goths or Iberians,'!' flying from the 
oppression of the Moors, were received into Lewis’s dominions. 
The agreement made with them was, that, like other freemen, 
they should follow their count to the army ; and that upon a 
march they shcald mount guard and patrol under the com- 
mand also of their count and that they should furnish 
horses and carriages for baggage to the king’s commissaries, § 
and to the ambassadors ' in their (tay to and from court ; and 
that they should not be compelled to pay any further acknow- 
ledgment, but should be treated as the other freemen. 

It cannot be said, that these were new usages introduced 
tow'ards the commencement of the second race. This must be 
referred at least to the middle or to the end of the first. A 
capitulary of the year S64,|| says in express terms, that it was 
the ancient custom for freemen to perform military service, 
and to furnish likewise the horses and carriages above-men- 
tioned ; duties particular to themselves, and from which those 

* In the year 815, chap. 1, which is .agrceal.le to the capitulary of 
Charles the Bald, in the year 844, art. 1 tie 2. 

t Pro Hispanis inpartibus Aquitania, Septimanie, et Prcvincia cotisis- 
,tentibus. Ibid. , ' 

J Excubias et exphratimes quas Wactas dicunt. Ibid. 

§ They were not obliged to fumjsh any to the count. Ibid.,^rt. 5. 

It Ut PageTtses Franci, qui cabaUos habent, cum suis comilibus in hostem 
perga0. The counts are forbid to deprive them of their horses, ut 
hciiem facere, et debitos paravepedos secundum antiquum ctmsuetudinem ex- 
solvere possint. Edict of Pistds in Baluzius, p. 186. 



270 


THE SPIRIT OF LAWS. 


who possessed the fiefs were exempt, as we shall prove here- 
after. 

This is not all; there was a regulation which hardly per- 
mitted the imposing of taxes on those freemen. He who 
had four manors was always obliged to inarch against the 
enemy ;+ he who had but three, was joined with a freeman 
that had only one ; the latter bore the fourth part of the 
other’s charges, and staid at home. In like manner, they 
joined two freemen who had each two manors ; he w'ho went 
to the army had half his charges borne by him who staid at 
home. 

Again, we have an infinite number of rharters, in which 
the privileges of fiefs are granted to lands or districts possessed 
by freemen, and of which I shall make farther mention here- 
after.;); These lands are exempted from all the duties or ser- 
vices, which were required of them by the counts, and by the 
rest of the king’s officers : and as all these services are parti- 
cularly enumerated, without making any mentior.- of taxes, it 
is manifest, that no taxes were imposed upon them. 

It was very natural that the Roman art of tax-gathering 
should fall of itself in the monarchy of the Franks : it was a 
most complicate art, far above the conception, and wide from 
the plan of those simple people. Were the Tartars to over- 
run Europe, we should find it very difficult to make them 
comprehend what is meant by our financiers. 

The anonymous author of the Life of Lewis the Debon- 
naire,^ speaking of the counts and other officers of the nation 
of the Franks, whom Charlemain established in Aquitania, 
says, that he intrusted them with the care of defending the 
frontiers, as also with the military power and the direction of 
the demesnes belonging to the crown. This shows the state 
of the royal revenues under the second race. The prince had 
kept his demesnes In his own hands, and employed his bond- 
men in improving them. But the indictions, the capitations, 
and other imposts raised at the time of the emperors on the 
persons or goods of freemen, had been changed into an obliga- 
tion of defending the frontiers, and marching against the 
enemy. 

* Capitulary of Charlemain, in the year 812, chap. 1. Edict of 
Pistes in the year 864^ art. 27. 

t Quuluor mansos. I fancy that what they called Mansus was a par- 
ticular portion of land belonging to a farm where there were bond- 
men ; witness the capitulary of the year 853, apud Splvacum, tit. xiv, 
against those who drove the bondmen from their Mansus, ^ 

J See below, ch. xx. of this book. 

§ In Duebpsne, tom. 2, p. 237. 
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In the same history,* \'c find that I.ewis the Debonnaire, 
having been to vait upon his father in Germany, this prince 
asked him, why he, who was a crowned head, came to be so 
poor ; to which Leu i.s made answer, that he was only a nomi- 
nal king, and that the great lords were possessed of almost all 
his demesnes ; that Charlemain, being apprehensive lest this 
young prince should forfeit their affection, if he attempted 
himself to resume what he had inconsiderately granted, 
appointed commissaries to restore things to their former situa- 
tion. 

The bishops, writing f to Lewis, brother to Charles the 
Bald, use these words : “ Take core of your lands, that you 
may not be obliged to travel ccmtinualhj by the houses of the 
clergy, and to tire their bondmen with carriages. Manage 
your affairs," continue they, “ in such a manner, that you 
may have enough to Hoe upon, and to receive embassies." It is 
evident, that the king’s revenues in those days consisted of 
their dcmcsn,.r4 


CHAP. XIV. 
i)f what they called Census. 

AFTER the Barbarians had ,quit<ed their own country, 
they were desirous of reducing their usages into writing ; but 
as they found a difficulty in writing German words with 
Roman letters, they published these laws in Latin. 

In the confusion and rapidity of the conquest, most things 
changed their nature ; in order, however, to express them, 
they were obliged to make use of such old Latin words, as 
were most analogous to the new usages. Thus, whatever wa.s 
likely to revive the idea of the ancient census of the Romans, 
they called by the name oi’ census tributum;^ and when things 

~ In Duchesne, tom. 2, p. 80. 

See the capitulary of the year 858, art. 14. 

X They levied also some duties on rivers, where there happened to 
be a bridge or a passage. ’ 

/ § The census was so generical a word, that th#y made use of it to 
express the tolls of rivers, when there was a bridge or ferry to pass. 
See the third capitulary, in the y^ar4303, edition of Baluzius, page 395, 
art. 1 ; and the 5th in the year 819, page 616. They gave likewise 
this name to the carriages furnished by the freemen to the king, or to 
his commissaries, as appears hy tlie capitulary ofCbarle# the Bald, in 
the year 865, art. 8. '' 



272 THE SPIRIT OF LAWS. 

had no relation at all to the Roman census, they expressed, as 
well as they could, the German word.s by Roman letters: thus 
they formed the word fredum, on which I shall have occasion 
to descant in the following chapters. 

The words cemiis and trihuUim having been employed in an 
arbitrary manner^ this has thrown some obscurity on the sig- 
nification in which these words were used under our princes of 
the first and second race. And modern authors^' who have 
adopted particular systems, having found these words in the 
writings of those days, imagined that what was then called 
census, was exactly the census of the Romans; and from 
thence they inferred this consequence, that our kings of the 
two first races had put themselves in the place of the Roman 
emperors, and made no change in their administration. f Be- 
sides, as particular duties raised under the second race were by 
change and by certain restrictions converted into others,^ they 
inferred from thence that these duties were the census of the 
Romans ; and as, since the modern regulation:,-, they found 
that the crown demesnes were absolutely unalienable, they 
pretended that those duties which represented the Roman 
census, and did not form a part of the demesnes, were mere 
usurpation. I omit the other consequences. 

To apply the ideas of the present time to distant ages, is a 
source of error. To those people who want to modernize all 
the ancient ages, I shall say what the Egyptian priests said 
to Solon, “ 0 Alhenians, you are mere children !” 


CHAP. XV. 

That what they called Census was raised only on the Bondmen, 
and not on the Freemen. 

THE king, the clergy, and the lords, raised regular taxes, 
each on the bondmen of their respective demesnes. I prove 
it with respect to the king, by the capitulary de Villis; wdth 
regard to the clergy, by the codes of the laws of the Barba- 

e 

The Abbe du Bos, and his followers, 
t See the weakness of the arguments produced by the Abb^ du Bos, 
in the Establishment of the French Monarchy, tom. iii, book 6, chap. 
14 ; especially in the inference he draws from a passage of Gregory of 
Tours, concerning a dispute between his church and king Charibert. 

1 For instance, by infranchisements. 
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rians and with relation to the lords, by the regulations 
which Charlemaiii made concerning fhis subject.f 

These taxes were called census ; they were economical and 
not fiscal duties, mere private services and not public obliga- 
tions. 

I affirm, that what they called census at that time, was a 
tax raised upon the bondmen. This I prove by a formulary 
of Marculfus containing a permission from the king to enter 
into holy orders, provided the persons be free-born,;]; and not 
enrolled in the register of the census. I prove it also by a 
commission from Charlemain to a count,§ whom he had sent 
into Saxony; which contains '\he infranchisement of the 
Saxons for having embraced Christianitj’-, and is piopcrly a 
charter of freedom, jj This prince restores them to their former 
civil liberty, 51 and exempts them from paying the census. It 
was, therefore, the same thing to be a bondman as to pay the 
census, to be free as not to pay it. 

By a kind of letters patent of the same prince in favour of 
the Spaniards,* * * § ** ^ who had been received into the monarchy, 
the counts are forbid to demand any census of them, or to 
deprive them of their lands. That strangers upon their 
coming to France were treated as bondmen, is a thing well 
known ; and Charlemain being desirous they should be con- 
sidered as freemen, since he would have them be proprietors 
of their lands, forbad the demanding any census of them. 

A capitulary of Charles the 13ald,i-f given in favour of those 
very Spaniards, orders, them to, be treated like the other 
Franks, and forbids the requiring any census of them ; con- 
sequently this census was not paid by freemen. 

The thirtieth article of the edict of Pistes reforms the 
abuse, by which several of the husbandmen belonging to the 
king or to the church, sold the lauds dependent on their 
manors to ecclesiastics or to people of their condition, reserving 
only a small cottage to themselves; by which means they 

* Law of the Alemans, chap. 22 ; and the law of the Bavarians, tit. 
i, chap. 14, where tlie regulations are to be found which the clergy 
made concerning their order. 

f Book 5th of the Capitularies, chap. 303. 

X Si ille de jcapite sun hene ingemata sit, et in Puletico publico censitus 
non est. Lib. i, forraul. 19. ’ ^ 

§ In the year 789, edition of the Capitularies by Balurius, vol. i, p. 
250. 

II lEt ut ista ingenuitatis paging finna slabilisque consistat. Ibid.> 

IT Pristintcqvc liberiati donatos, et ornni nobis debito censu solutes. Ibid. 

** Prteceptum pro Hispanis, in the year 812, edition of Baluzius, tOm. 
i, page 500. , " 

-tq- In the year 844, editioii of Baluzius, tom. ii, art. 1 and 2, p. 17. 
VOL. ir. ' 1 T 
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avoided payinff the census ; and, it ordains, that things should 
be restored to their primitive situation : the census was, 
therefore, a tax peculiar to bondmen. 

From thcnco also it follows, that there was no general 
census in the monarchy ; and this is clear from a great number 
of passages. For what could be the meaning of this capitu- 
lary ?* JVe ordain that the royal census should be levied in all 
places, where formerly it was lawfully levied, f What could 
be the meaning of that in which Charlemaln;J; orders his com- 
missaries in the provinces to make an exact enquiry into all 
the censuses that belonged in former times to the king’s 
demesne 'i § And of that |[ in which he disposes of the 
censuses paid by those ^ of whom they are demanded ? What 
can that other capitulary mean,** in which we read. If any 
2ierson has acquired a tributary land,'\\ on which we were 
accustomed to levy the census ? And that other in fine, in 
which Charles the Bald§^ makes mention of the lands, whose 
census had from time immemorial belonged to thfe king. 

Observe that there are some passages which seem at first 
sight to be contrary to what I have said, and yet confirm it. 
We have already seen that the freemen in the monarchy were 
obliged only to furnish particular carriages ; the capitulary 
just now cited gives to this the name of census, |||| and opposes 
it to the census paid by the bondmen. 

Besides, the edict of Pistes takes notice of those freemen 
who arc obliged to pay the royal census for their head, and 
for their cottages,*’** and wbo had sold themselves during the 
famine. The king orders them to be ransomed. This is 

Third capilulai-y of tlie year 805, art. 20 and 23, inserted in the 
Collection of Anzegise, book lii, art. 15. ddiis is agreeable to that of 
Charles the Bald, in the year 854, apuil Attiniacum, art. 6. 

't Undcainque legitime e.iigcbulur. Ibid. 

I In the year 812, art, 10 and 11, edition of Baluzius, tom. i, p. 398, 

§ TJndecunque antiquilus ad partem regis venire solcbant. Capitulary 

of the year 812, art. 10 and 11. 

II 111 the year 813, art. 6, edition of Baluzius, tom. i, p. 508. 

ir De ilhs unde censa exigunt. Capitulary of the year 813, art. 6. 

Book iv, of the Capitularies, art. 37, and inserted in the law of 
the Lombards. 

ft Si quis terram tributariam, unde census ad partem nostrum exire 
solebat, susceperit. Book iv, of the Capitularies, art. 37. 

It In the year 805, art. 8. .... 

§§ Unde census ad partem regis exivit antiqtutus. Capitulary of thi 
year 805, art. 8. 

nil Etnsihis vet paraveredis quos-Frasci homines ad regiam poteiiatem 
exsolvere debent, 

nil In the year 864, art. 34, edition of Baluzius, p. 192. _ 

Be tUis Jrancis hominibus qui censum regium de suo capite et de suit 
recellit dcheant. Ibid. 
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because those who were manumittcil by tlie king’s letters,* 
did not, generally speaking, acquire ;I full and perfect liberty, •{* 
but they paid censum in capite ; and these arc the people hero 
meant. 

We must, therefore, explode the idea -of a general and 
universal census, in imitation of that of the Homans, from 
which census the rights of the lords are also supposed to have 
been derived by usurpation. What was called coisits in the 
French monarchy, independently of the abuse made of that 
word, was a particular tax imposed on the bondmen by their 
masters. 

I beg the reader to excuse t?ie trouble I must give him 
with such a number of citations. I .should he more conci.se, 
did I not meet with the Abbe du Bos’s book on the estab- 
lishment of the French monarchy in Gaul, continually in my 
way. Nothing is a greater obstacle to our progress in know- 
ledge, than a bad performance of a celebrated author ; because, 
before we instruct, we must begin with undeceiving. 


CHAP. XVI. 

Of the feudal Lords or Vassals. 

‘ O 

I HAVE taken notice of those volunteers among the 
Germans, who followed their princes in their several expedi- 
tions. The same usage continued after the conquest. Tari- 
tus mentions them by the name of companions;;}; the .Saiie 
law by that of men v,ho have vowed fealty to the king; § thi- 
formularies of Marculfus J| by that of the king’s Anlriislios,% 
the earliest French historians by that of Leufks,** faithful and 
loyal ; and those of later date by that of vassals and lords, •f'f 

In the Salic and Bipuarian laws we meet with an iniimte 

* The 28 th aiticle of the same edict explains this extremely weil ; k 
even makes a distinction between a Roman freedman and a Frank 

faieedmaii : and we likewise see there that the census was ^ general ; 
it deserves to be read. , •* 

^ -f- As appears by the capitulary of Charletnain m the year 813, wbieb 
we have already quoted. 

J Cooaies. § Qm stmt in trustt regis, iiU 44, art, 4, » ‘ 

i| Book i, fonniil. 13. 

if From the word frew, which sign! Ass the Oeronhis. 

•• Leudetfjideles. 

ff VassaUt, stnwri’f 

■1 f. 
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number of regulatiofis in regard to the Franks, and only with 
a few for the Antvustios. The regulations concerning the 
Antrustios arc different from those which were made for the 
other Franks ; they are full of what relates to the settling of 
the property of the Franks, but mention not a word concern- 
ing that of the Antrustios. This is because the property of 
the latter was regulated rather by the political than by the 
civil law, and was the share that fell to an array, and not the 
patrimony of a family. 

The goods reserved for the feudal lords were called fiscal 
goods, benefices, honours, ayd fiefs, by different authors, and 
in different times.* 

There is no doubt but the fiefs at first were at will.F We 
find in Gregory of Tours, j that Sunegisilus and Gallomanus 
were deprived of all they held of the exchequer, and no more 
was left them than their real property. When Gontram 
raised his nephew Childebert to the throne, he jiad a private 
conference with him, in which he named the persons who 
ought to be honoured with, and those who ought to be de- 
prived of, the fiefs. ^ In a formulary of Marculfus,l| the king 
gives in exchange, not only the benefices held by his exche- 
quer, but likewise those which had been held by another. 
The law of the Lombards opposes the benefices to property.^ 
In this, our historians, the formularies, the codes of the dif- 
ferent barbarous nations, and all the monuments of those 
days, are unanimous. ■ In fine, the waiters of the book of 
fiefs inform us,** that at first the lords could take them back 
when they pleased, that afterwards they granted them for the 
space of a year,'|-'t' and that at length they gave them for life. 

* FivaUa. See the 14tli formulary of Marculfus, book i. It is 
mentioned in the Life of S. Maur, dedit jiscum umim : and in the annals 
of Metz, in the year 747, dedit illi comdulus et fiscos plurimos. The 
goods designed for tlie support of tlie royal family were called regalia. 

f See the 1st hook, tit. i, of the fiefs; and Cvjas on that book. 

j Book IX, chap. 38. 

§ Quos honoruret muneribus, quos ab honore depeUerct. Ibid. lib. vii. 

II Vel reliqua quihuscumque beneficm, quodcumque die, vel Jiscus nosier, 
in tpsis locis tenuisse noscitur. Lib. i, formal. 30. 

il Liv. ill, tit. 8, § 3. 

** Antiqtiitsimo emm tempore sic erat in Dominortmpotettate emnexum, 
•ut qttand^ vellent possent auferre rem in feudum a se datum : postea vero 
eonventum est ut per annum tantum jhmitatem haberent, deinde statidum esK 
vt usque ad vitam Jidelis produceretur. Feudorum, lib. i, tit. 1 . 

tt It was a kind of precarious t6nm% which the lord consented or 
refused to renew every year; as Cujas has observed. 
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CHAP. XVII. 

Of tin military Service of Freemeit. 

TWO sorts of people wore bound to militaiy service ; the 
great and lesser vassals, ■who were obliged in consequence of 
their fief; and the freemen, w.^cthcr Franks, Romans, or 
Gauls, who served under the count, and were commanded by 
him and his oiEccrs. 

The ii.ame of freemen was given to those, w ho on tlie one 
hand bad no benefices or fiefs, and on the other were not sub- 
ject to the base sen ices of villainage; the lands they possessed 
were what they called .allodial estates. 

The counts .assembled the freemen,* and led them against 
the enemy ; they h.ad officers under them who were called 
vicars;*)- and as all the freemen were divided into hundreds, 
which constituted what they called a borough, the counts bad 
also officers under them, who uerc denominated cevtenarii) 
and led the freemen of the borough, or their hundreds, to 
the field. j. 

This division into hundreds is posterior to the establish- 
ment of the Fn> iks in G.ral. It wns made by Clotharius 
and Childebcrt, with a view "of oblioino- each district to 
answer for the lobberie.s committed m their disision; this we 
find ill the decrees of those ]iriiices.^ A regulation of this 
kind is to this very day observt'd in Fngland. 

As the counts led the ficcmcn against the enemy, the 
feudal lords commanded also their vassals or rear-vassals ; and 
the bishop.s, abbots, or their advocates || likewise commanded 
theirs.^f 

The bishops were greatly embarrassed, and inconsistent 

■' Seethe capitulary of Charlem.ain in the year B12, art. 3 and 4, 
edition of Baluzius, tom. i, p. 491 ; and the edict of I’isles in the year 
864, art. 26, tom. i, p. 180. 

f Et habebat unusquisque comes Vicarios et Centenarios secum. 

^ Book ii, of the capitularies, art. 28. s 

f They were called Compagenses. 

§ Published in the year 59^ arp 1. See the capitularies, edition of 
Baluzius, p. 20. These regufttions were undoubtedly mSde by agree- 
ment. II Adoocati. 

IT Capitulary of Cbarlempin, in the year 812, art. 1* and 5, edition fo 
Baluzius, tom, i, page 490. ’ 
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with themselves ; * * * § fhey requested of Charlemain not to ob- 
lige them any longer tc a military service; and when he 
granted their request, they complained that he had deprived 
them of the public esteem ; so that this prince was obliged to 
justify his intentions upon this head. Be that as it may, 
when they were exempted from marching against the enemy, 
I do not find that their vassals were led by the counts ; on 
the contrary, we see that the kings or the bishops chose one 
of their feudatories to conduct them.i' 

In a capitulary of Lewis the Debonnaire,;]; this prince dis- 
tinguishes three sorts of vassals, those belonging to the king, 
those to the bishop.s, and those to the counts. The vassals 
of a feudal lord were not led against the enemy by the count, 
except some employment in the king’s household hindered 
the lord himself from commanding them. § 

But who is it that led the feudal lords into the field No 
doubt the king himself, who was always at the head of his 
faithful vassals. Hence we constantly find in the capitularies 
a distinction made between the king’s vassals and those of the 
bishops. 11 Such brave and magnanimous princes as our 
kings, did not take the field to put themselves at the head of 
an ecclesiastic militia ; these were not the men they chose to 
conquer or to die with. 

But these lords carried their vassals and pear-vassals with 
them ; as we can prove by the capitulary, in which Charle- 
main ordains that every_ freeman, who has four manors, either 
in his own property, or a.", a benefi'ce from some body else, 
should march against the enemy or follow his lord.^l It is 
evident, that Charlemain means, that the person who had a 


* See the capitulary of the year 803, published at Worms, edition of 
Balurius, page 408 and 410. 

+ Capitulary of Worms in the year 803, edition of Baluzius, page 
409 ; and the council in the year 845, under Charles the Bald, in verm 
patatio, edition of Baluzius, tom. ii, page 17, art. 8. 

t The 5th Capitulary of the year 319, art. 27, edition of Baluzius, p. 
618. 

§ De Vassis Dominicis qni adlnic intra casam serviunt ft tamen benejicia 
habere noscunlur, statvtmn est ut guicumque ex eis cum Domino Imperatorc 
domi remanscrint, vassallos suos casalos seam non retinearU ; sed cum comite, 
ciijns pageriseb sunt, ire permittant, 2nd Capitulary in the year 812, art. 7. 
edition oi Baluzius, tein. i, page 494. s, 

11 1 Capitul. of the year 812, art. 5, de hominibus nostris, et e^coporunf 
cl ahbat’tm qui vel benejicia vel tdia pnppri^ habent, ^c. edition of Baluzius, 
tom. i, p. 490. 

In the year 812, chap. 1, edition of Baluzius, page 490, ut omnis 
homo Idler qvatilor mansos vesiilos de propriq suo, sive de alicujus beneficio 
rabet, ipse sc praparet, ct ipse in hostem pergal, sive cum seniore sue. 
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manor of his own should march under the count, and he who 
held a benefice of a lord, should set put along with him. 

And yet the Abbe du Bos pretends,^ that when mention 
is made in the capitularies, of tenants who dependctl on a 
particular lord, no others are meant than bondmen ; and he 
grounds his opinion on the law of the Visigoths, and the 
practice of that nation. It is much better to rely on the 
capitularies themselves; that which I have just quoted, says 
expressly the contrary. The treaty between Charles the 
JBald and his brothers, takes notice also of freemen, who might 
choose to follow either a lord or the king ; and this regulation 
is conformable to a great many oJhers. 

We may, therefore, conclude, that there were three sorts of 
military services ; that of the king’s vas.sals, w ho had no other 
vassals under them ; that of the hishops or of the other clergy, 
and their vassals, and, in fine, that of the count, who com- 
manded the freemen. 

Not but the vassals might be also subject to the count ; as 
those who have a particular command are subordinate to him 
who is invested with a more general authority. 

We even find that the count and the king’s commissaries 
might oblige them to pay the fine, when they had not fulfilled 
the engagements of their fief. In like manner, if the king’s 
vassals committed any outrage,'!* they were subject to the cor- 
rection of the count, unless they chose to submit rather to that 
of the king. 


CHAP. XVIII. 


0/ the double Service. 

IT was a fundamental principle of the monarchy that 
whosoever was subject to the military power of another person, 
was subject also to his civil jurisdiction. Thus the capi- 
tulary of Lewis the Debonnaire | in the year 815, makes the 
military power of the count, and his civil jurisdietjon over the 

* Tom. iii, book 6, chap. 4, p. 299, establishment of the French 
Monarchy, ^ 

f Capitulary of the year 885, art. 11. apud vemum paltUium^ edition 
of Baluzius, tom. ii, page 289. 

I Art. 1, 2, and the council in verno pa/aliu of theyear 845, art. 8, 
edition of Baluzius, tom. ii,.pagc 17. 
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freemen, keep alwayf! an equal pace. Thus the placita * * * § of 
the count who carried tha freemen against the enemy, were 
called the placita of the freemen from whence undoubtedly 
came this maxim, that the questions relating to liberty could 
be decided only in. the count’s placita, and not in those of his 
officers. Thus the count never led the vassals | belonging to 
the bishops, or to the abbots, against the enemy, because they 
were not subject to his civil jurisdiction. Thus, he never 
commanded the rear-vassals belonging to the king’s vassals. 
Thus the glossary of the English laws informs ns,^ that those 
to whom the Saxons gave the name of Copies, \\ were by the 
Normans called counts, or ''companions, because they shared 
the justiciary fines with the king. Thus we see, that at all 
times the duty of a vassal towards his lord, ^ was, to bear 
arms,** and to try his peers in his court. 

One of the reasons which produced this connexion between 
the judiciary right and that of leading the forces against the 
enemy, was because the person who led them exacted at the 
same time the payment of the fiscal duties, which consisted in 
some carriage services due by the freemen, and in general in 
certain judiciary profits, of which we shall treat hereafter. 

The lords had the right of administering justice in their 
fief, by the same principle as the counts had it in their coun- 
ties. And, indeed, the counties in the several variations that 
hap])ened at different times, always follotved the variations of 
the fiefs ; both were governed by the same plan, and by the 
same principles. In a word; the counts in their counties were 
lords, and the lords in their selgnories were counts. 

It has been a mistake to consider the counts as civil officers, 
and the dukes as military commanders. Both were equally 
civil and military officers : 't-j- the whole difference consisted in 
the duke’s having several counts under him, though there were 

* Or assizes. 

f Capitularies, book 4tb of the Collection of Angezlse, art. 57 ; and 
the 5th capitulary of Lewis the Pious in the year 819, art. 14, effition 
of Baluzius, torn, i, page 615. 

% See the 8th note of the preceding chapter. 

§ It is to lie found in the Collection of William Lambard, de priscis 
Anglorum tegibus. 

II In the word Satrapia. 

ir This is well explained by the assizes of Jerusalem, chap. 221 and' 
222. 

** The advowees of the church (bdvotati ) were equally at the head 
of their placita, and of their militia. 

t+ See the 8th formulary of Marculfus, book i, which contains the 
IcUcis given to a duke, patrician, or count_; and invests them witli the 
civil jurisdiction, and the fiscal administration. 
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counts who had no duke over them, as lye learn from Frede- 
garius.* * * § ■» 

It will be imagined, perhaps, that the government of the 
Franks must have been very severe at that time, since the 
same officers were invested with a military and civil power, 
nay, even with a fiscal authority, over the subjects ; which in 
the preceding books 1 have observed to be distinguishing marks 
of despotism. 

But we must not believe that the counts pronounced judg- 
ment by themselves, and administered justice in the same 
manner as the bashaws in Turkey ; in order to judge affairs, 
they assembled a kind of assizes, where the principal men ap- 
peared. 

To the end we may thoroughly understand what relates to 
the judicial proceedings, in the formulas, in the laws of the 
barbarians, and in the capitularies, it is nroper to observe that 
the functions of the count, of the Grajio or fiscal judge, and 
the Cc7ilevariiis, were the same; that the judges, the Ralhim- 
burghers, and the sheriffs, were the same persons under dif- 
ferent names. These were the count’s assistants, and were 
generally seven in number ; and as he was obliged to have 
twelve persons to judge, •[■ he filled up the number with the 
principal men.j' 

But whoever had the jurisdiction, the king, the count, the 
Grajio, the Cenlemrius, the lords, or the clergy, they never 
tried causes alone ; and this usage, which derived its origin 
from the forests of G ermany, was still continued even after 
the fiefs had assumed a new form. 

With regard to the fiscal power, its nature was such, that 
the count could hardly abuse it. The rights of the prince in 
respect to the freemen, were so simple, that they consisted 
only, as we have already observed, in certain carriages which 
were demanded of them on some public occasions.^ And as 
for the judiciary rights, there were laws which prevented mis- 
demeanors. II 

* Chronicle, chap. 78, m the year 630. 

t See concerning this subject the capitularies of Lewis the Pious, 
added to the Salic law, art. 2, and the formula of judgments given by 
Du Cange in the word boni homines. , 

I Per bonos homines, sometiines there were none but primipal- men. 
'^ee the appehdix to the formularies of Marculful, ch. 51. 

§ And some tolls on rivers, of which I have spoken already. 

II See the law of the Ripuari9ns,lit. 89; and the law of the loitabards, 
book ii, tit. 52, § 9. 
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CHAP. XIX. 

Of Compositions among the barbarous Nations, 

SINCE it is impossible to have any tolerable notion of our 
political law, unless we are thoroughly acquainted with the 
laws and manners of the German nations, I shall, therefore, 
pause here awhile, in order to inquire into those manners and 
laws. 

It appears by Tacitus, that the Germans knew only two 
capital crimes ; they hanged traitors, and drowned cowards ; 
these were the only public crimes among those people. When 
a man had injured another, the relations of the person in- 
jured took share in the quarrel, and the offence was caiicelled 
by a satisfaction.* * * § This satisfaction was made'to the person 
offended when capable of receiving it ; or to the relations if 
they had been injured in common, or if by the decease of the 
party injured, the satisfaction had devolved to them. 

In the manner mentioned by Tacitus, these satisfactions 
were made by the mutual agreement of the parties ; hence in 
the codes of the barbarous nations these satisfactions arc called 
compositions. 

The law of the Frisians f is the only one I find that has 
left the people in thai; situation, in.. which every family at 
variance was in some measure in the state of nature, and in 
which being unrestrained either by a political or civil law, 
they might give a loose to their revenge, till they had obtained 
satisfaction. Even this law was moderated ; a regulation was 
made,j; that the person whose life was sought after, should be 
unmolested in his own house, as also in going and coming 
from church, and from the court where causes were tried. 

The compilers of the Salic law,§ cite an ancient usage of 
the Franks, by which a person who had dug a corpse out 
of the ground in order to strip it, should be banished from 
society, till the relations had consented to his being re- 

* Suscivere tom inimicitias, scu patris seu propinqui, gnam amicitias 
necesseest: nec implacaliks durant ; luitur emm etiam liomicidium certe,, 
armentorum ac peconm numero, recipUgite satisfactionem universa domus. 
Tacit, (le Mojrib. Germ. • „ 

•f See this law in the 2nd title on murders; and V^ulemar’s addition 
on robberies. 

I Additio sapientum, tit. i, § 1. 

§ Salic law, tit. Iviii, § 1, tit. xvii, § 3. 
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admitted. And as before that time stript orders were issued 
to everyone, even to the offender’s own wife, not to give him a 
morsel of bread, or tO receive him under their roof; such a 
person was in respect to others, and others in respect to him, 
in a state of nature, till an end was put, to this state by a 
composition. 

This excepted, we find that the sages of the different bar- 
barous nations thought of determining by themselves, what 
would have been too long and too dangerous to expect from 
the mutual agicement of the parties. They took care to fix 
the value of the composition which the party injured was to 
receive. All those barbarian law^ are in this respect most ad- 
mirably exact ; the several cases are minutely distinguished,* 
the circumstances are weighed, the law substitutes itself 
in the jilace of the person injured, and insists upon the same 
satisfaction as he himself would have demanded in cold blood. 

By' the establishing of those laws, the German nations 
quitted that state of nature, in which they seem to have lived 
in Tacitus’s time. 

liotharis declares, in the law of the Lombards,+ that he had 
increased the compositions anciently accustomed for wounds, to 
the end that the wounded person being fully satisfied, all enmi- 
ties should cease. And indeed, as the Lombards, from a very 
poor people, weye grown rich by the conquest of Italy, the 
ancient compositions were become frivolous, and reconcilements 
prevented. I do not question but this was the motive, which 
obliged the other chiefs of the nonquering nations, to make 
the different codes of laws now extant. 

The principal composition was that which the murderer 
paid to the relations of the deceased. The difference of con- 
ditions, produced a difference in the compositions, j; Thus in 
the law of the Angli, there was a composition of six hundred 
sous for the murder of an adding, two hundred for that of a 
freeman, and thirty for killing a bondman. The largeness 
therefore of the composition for the life of a man, was one of 
his chief privileges : for beside the distinction it made of his 
person, it likewise established a greater security in his favour 
among rude and boisterous nations. 


'' • The Salic laws are admirable in this resect, see especially the 
titles 2, 3, 4, 5, 6, and 7, which related to the stealing of cattle, 
t Book!, tit. 7, §15. ® ’ 

t See the law of the Angli, tit. i, §1,2, and 4, ibid. tit. v. § 6, the 
law of the Bavarians, tit. i. chap. 8, and 9, and the lav*' of the Frisians, 

tit. XV. 
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This we are made sensible of by the law of the Bavarians ;* * * § 
it gives the names of tht Bavarian families, who received a 
double composition, because they were tlie first after the 
Agilolfings.f The Agilolfings were of the ducal race, and it 
was customary with this nation to choose a duke out of that fa- 
mily ; these had a quadruple composition. The composition 
for a duke exceeded by a third, that which had been estab- 
lished for the Agilolfings. Because he is a duke, says the law, 
a greater honour is imid to him than to his relations. 

Ail the.se compositions were valued in money. But as 
those people, especially when they lived in Germany, had 
very little specie, they might pay it in cattle, corn, move- 
ables, arms, dogs, hawks, lands, &c.:|; The law itself fre- 
quently determined the value of those things ; vjhich explains 
how it was possible for them to have such a number of pecu- 
niary punishments with so very little money. § 

These laws w'ere therefore employed in exactly determin- 
ing the difference of wrongs, injuries, and crimt^ ; to the end 
that every one might knowhow far he had been injured or of- 
fended, the reparation he was to receive, and especially that 
he was to receive no more. 

In this light it is easy to conceive, that a person who had 
taken revenge after having received satisfaction, was guilty of 
an heinous crime. This contained a public ns well as a pri- 
vate offence ; it tvas a contempt of the law of itself ; a crime 
which the legislators nqver failed to punish, j] 

There was another crime‘-which above all others was con- 
sidered as dangerous, when those people lost something of 
their spirit of independence, and when the kings endeavoured 
to establi.sh a better civil administration : thisjwas, the refusing to 
give or to receive satisfaction.<J[ We find in the different codes 

* Tit. ii. chap. 20. 

t Hozidra, Ozza, Sagana, Habalingua, Anniena. Ibid, 

j Thus the law of Ina valued life by a certain sum of money, or by 
a certain portion of land. Leges hue regis, lilulo de vithco regio de priscis 
Ang/orum legibus. Cambridge, 1644. 

§ See the law of the Saxons, which makes this same regulation for 
several people, chap. 18. See also the law of the Ripuarians, tit. 30, 
§ 11, the lav' of the Bavarians, tit. 1, § 10, and 11. Hi aurum non habet, 
donet aliam pecMniam, mancipia, terrain, &c. 

II See'che law of the Lombards, book 1, tit. 25, § 21, ibid, booki. tit. 
9, § 8 and 34 ; ibid. §* 38, and the capitulary of Charlemain in the yeSr- 
802, chap. 32, containing an instruction given to those whom he sent 
into the provinces. ' 

If See in Gregory of Tours, book vii, chap. 47, the detaikof a pro- 
cess, wherein a party^loses half the composition that had been ad- 
judged to him, for having done justice to' himself, instead of receiving 
satisfaction, whatever injury he might have afteiwards received. 
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of the laws of the Barbarians, that., the legislators were 
peremptory on this article.* * * § In eifcct, a person ivho refusal 
to receive satisfaction, wanted to preserve his right of pro.se- 
cution ; he who refused to give it, left the right of prosecution 
to the person injured; and, and this is what the sages had 
reformed in the institutions of the Germans, whereby people 
were invited but not compelled to compositions. 

I have just now made mention of a text of the Salic law, in 
which the legislator left the party offended at liberty to 
receive or to refiise satisfaction ; it is the law by which a 
person who had stripped a dead body, was expelled from 
society, till the relations upon receiving satisfaction 2)etltioncd 
for his being re-admitted.t It was owing to the respect they 
had for sacred things, that the comiiilers of the Salic laws did 
not meddle with the ancient usage. 

It would have been absolutely unjust to grant a composi- 
tion to the relations of a robber killed in the fact, or to the 
relations of a woman who had bccen repudiated for the crime 
of adultery. The law of the Bavarians allowed no composi- 
tion in the like cases, but punished the relations who sought 
revenge, j; 

It is 110 rare thing to meet with compositions for involun- 
tary actions in the codes of the laws of the Barbarians. The 
law of the Lombards is generally very prudent ; it ordained,^ 
that in those cases the comjiosltion should be according to the 
person''s generosity ; and that the relatjons should no longer be 
permitted to pursue their revenge. 

Clotharius the second made a very wise decree : he forbad 
the person robbed to receive any clandestine composition, and 
without an order from the judge. || We shall presently see the 
motive of this law. 

* See the law of the Saxons, chap. 3, and 4 ; the law of the Lom- 
bards, book i. tit. 37, § 1 and 2 ; and the law of the Alemans, lit. 45, 
§ 1 and 2. This last law gave leave to the party injured to right him- 
self upon the spot, and in the first transport of passion. See also the 
capitularies of Charlemain in the year 779, chap. 22, in the year 802, 
chap. 32, and also that of the year 805, chap. 5. 

t The compilers of the law of the Ripuanans seem to have softened 
this. See the 85th title of those laws. 

J See the decree of Tassillon, de popuMriius legitus, art, 3, 4, 

J9; the law of the Angli, tit. 7, § 4. 

§ Book i.tit. 9, § 4. 

II Pactus pro tenore pads inter Cbildebertum at Clotariuutj ' anno 
593, el decretio Clotarii 2 regii, circa annum 595, chap, W, 
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CHAP. XX. 

Of what was afterwards called the Jurisdiction of the Lords. 

BESIDE the composition which they were obliged to pay to 
the relations for murders, or injuries, they were also under a 
necessity of paying a certain duty, which the codes of the 
barbarian laws called fred\’m.* We have no term in our 
modern language to express it ; yet I intend to treat of it at 
large ; and in order to give an idea of it, I begin with defining 
it a recompense for the protection granted against the right of 
prosecution. Even to this day, fred in the Swedish language 
signifies peace. 

The administration of justice among those rude and un- 
polished nations, was nothing more than granting to the person 
who had committed an offence, a protection against the prose- 
cution of the party offended, and obliging the latter to accept 
of the satisfaction due to him : insomuch that among the 
Germans, contrary to the practice of all other nations, justice 
was administered in order to protect the criminal against the 
party injured. 

The codes of the Barbarian laws have given us the cases in 
which the freda might be demanded. When the relations 
could not prosecute, they allow of n6 fredmn ; and indeed, 
when there was no prosecution, there could be no composition 
for a protection against it. Thus, in the law of the Lora- 
bards,t if a person happened to kill a freeman by chance, he 
paid the value of the man killed, without the fredum ; because, 
as he had hilled him involuntarily, it was not the case in which 
the relations were allowed the right of prosecution. Thus in 
the law of the Ripuarians,^ when a person was killed with a 
piece of wood, or with any instrument made by man, the in- 
strument or the wood were deemed culpable, and the relations 
seized upon them for their own use, but were not allowed to 
demand the fredum. 

In like ipanner, when a beast happened to kill a man, the 


• When it was not determined by the law it was generally the third 
of whai was given for the composition/ as appears in the law of the 
Ripuarians, chap 89, which is explained by the third capitulary of the 
year 813. Editjon of Baluzius, tom. 1, page 512» 
t Book l.tit. 9, § 17 edition of Lindenhrock. 
t Tit. 70. 
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same law established a composition without, the yrcc/am, because 
the relations of the deceased were not“ offended.* 

In fine, it was ordained by the Salic ]aw,t that a child who 
had committed a fault before the age of twelve, should pay 
the composition without the frcdum : as he was not yet able 
to bear arms, he could not be in the case in which the party 
injured, or his relations, had a right to demand satisfaction. 

It was the criminal that paid the jfredrim for the peace and 
security of which he had been deprived by his crime, and 
which he might recover by protection. But a child did not 
lose this security, he was not a man; and consequently could 
not be expelled from human society. 

This fredum was a local right in favour of the person who 
was judge of the district. J Yet the law of the Ripuarians§ 
forbad him to demand it himself : it ordained, that the party 
who had gained the cause should receive it and carry it to the 
exchequer, to the end that there might be a lasting peace, says 
the law among the Ripuarians. 

The greatness of the fredum was proportioned to the degree 
of protection : thus the fredum for the king’s protection was 
greater than what was granted for the protection of the count, 
or of the other judges.|| 

Here I see the origin of the jurisdiction of the lords. The 
fiefs comprised v^ry large territories, as appears from a vast 
number of records. I have already proved that the kings 
raised no taxes on the lands belonging to the division of the 
Franks; much less could they reserve to themselves any duties 
on the fiefs. Those who obtained them had, in this respect, a 
full and perfect enjoyment, reaping every possible emolument 
from them. And as one of the most considerable emoluments 
was the justiciary profits {freda),% which were received accord- 
ing to the usage of the Franks, it followed from thence, that 
the person seized of the fief, was also seized of the jurisdiction, 

* Tit. 46. See also the law of the Lombards, book i, chap. 21, § 3. 
Lindenbrock’s edition, si caballus cum pede,&cc. 

t Tit. 28, § 6. 

f As appears by the decree of Clotharius II. in the year 595, fredui 
tamen judici in citjuspago est reservetur. 

§ Tit. 85. 

II Capituiare incerti anni, chap. 57, in Baluzius, tom. i. page $iS, and 
'l>is to be observed, that what was cMeAfredum\irJaida, in the motiu- 
ments of the first race, is knowa by the name of banmm in those of the 
second race, as appears from the ciq)itu]ary de partibus Sasonia, In the 
year 789. 

11 See the capitulary of Charlemaio, de villis, where ^he ranks these 
freda among the great revenues of what was called villa, or the king’s 
demesnes. 
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the exercise of which consisted of the compositions made to 
the relations, and of the profits accruing to the lord ; it was 
nothing more than ordering the payment of the compositions 
of the law, and demanding the legal fines. 

We find by thci formularies containing confirmation of the 
perpetuity of a fief in favour of a feudal lord,* * * § or of the privi- 
leges of fiefs in favour of churches,"!' that the fiefs were possessed 
of this right. This appears also from an infinite number of 
charters | mentioning a prohibition to the king’s judges or 
ofiicers of entering upon the territory in order to exercise any 
act of judicature whatsoever, or to demand any judiciary emo- 
lument. When the king’s judges could no longer make any 
demand in a district, they never entered it : and those to whom 
this district was left, performed the same functions as had been 
exercised before by the judges. 

The king’s judges are forbidden also to oblige the parties to 
give security for their appearing before them : it belonged 
therefore to the person who had received the territory in fief, 
to demand this security. They mention also, that the king’s 
commissaries shall not insist upon being accommodated with 
a lodging ; in efiect, they no longer c.xerclsed any function in 
those districts. 

The administration therefore, of justice, both in the old and 
new fiefs, was a right inherent in the very fi.ef itself, a lucra- 
tive right which constituted a part of it. For this reason it 
had been considered at^ all times in this light ; from whence 
this maxim arose, that tjurisdlctlens are patrimonial in 
France. 

Some have thought that the jurisdictions derived their 
origin from the manumissions made by the kings and lords, 
in favour of their bondmen. But the German nations, and 
those descended from them, are not the only people who' 
manumitted their bondmen, and yet they are the only people 
that established patrimonial jurisdictions. Besides, we find by 
the formularies of Marculfus§ that there were freemen 
dependent on these jurisdictions in the earliest times : the 

* See the 3rd, 8th, and 17th formula, book i. of Marculfus. 

f See th? 2nd, 3rd, and 4th formula of Marculfus, book i. 

I Seei-the Collections of those charters, especially that at the end of 
the 5th volume of the'fiistorians of France, published by the Benedictiii.; 
monks. 

§ See the. 3rd, 4th, and 14th of th?. first book, and the chatter of 
Charlemain, in the year 771, in Martenne, tom. i. Anecdot. collect. 11. 

prtecipieniesjub^mus nt ullus judex publicus homines ipsius 

ecclesix et mcmasterii ipsius Morbacensis tarn ingenuos qimm et servos, et qui 
super eo?-uin terras manere, &c. 



Book XXX. — Chap. 21. 


289 


bondmen were therefore subject to the jurisdiction, because 
they were upon the territory ; and ^hey 'did not give rise to 
the fiefs for having been annexed to the fief. 

Others have taken a shorter cut : the lords, say they, and 
this is all they say, usurped the jurisdictions. But are the 
nations descended from Germany the only people in the world 
that usurped the rights of princes ? We are sufRciently in- 
formed by history, that several other nations have encroached 
upon their sovereigns, and yet rve find no other instance of 
what we call the jurisdiction of the lords. The origin of it 
is therefore ro be traced in the usages and customs of the 
Germans. > 

Whoever has the curiosity to look into Loyseau * will be 
surprised at the manner in which this author supposes the 
lords to have proceeded, in order to form and usurp their dif- 
ferent jurisdictions. They must have been the most artful 
people’ in the world ; they must have robbed and plundered, 
not after the planner of a military nation, but as the country 
justices and the attornies rob one another. Those brave war- 
riors must be said to have formed a general system of politics 
throughout all the provinces of the kingdom, and in so many 
other countries in Europe : Loyseau makes them reason, as 
he himself reasoned in his closet. 

Once more : if the jurisdiction was not a dependance of the 
fief, how come we every where to find, that the service of the 
fief was, to attend the king or the lord, both in their courts 
and in the army ? 


CHAP. XXI. 

0/ the Territorial Jurisdiction of the Churches. 

THE churches acquired a very considerable property. We 
find that our kings gave them great seigniories, that is, great 
fiefs ; and we find jurisdictions established at the same time 
in the demesnes of those churches. From whence could so 
extraordinary a privilege derive its origin ? It’ must cer- 
jlainly have been in the nature of the ^ant. The church 
land had this privilege, because it had not been taken from it. 
A seignory was given to rhe fchurch ; and it was> allowed to 

* Treatise of village juiisdictions. 
t See Mons. du Cange oa’the word hominmm. 
vox,. II. U 
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enjoy the same privileges, as if it had been granted to a vassal. 
It was also subjected to tiicsame service as it would have paid 
to the state if it had been given to a layman, according to what 
we have already observed. 

The churches bad therefore the right of demanding the 
payment of compositions in their territory ; and of insisting 
upon the frediim ; and as those rights necessarily implied that 
of hindering the king’s officers from entering upon the territory, 
to demand these /Veda, and to exercise acts of judicature, the 
right which ecclesiastics had of administering justice in their 
own territoiy, was called immunity, in the style of the formu- 
laries of the charters, and of the capitularies.* 

The law of the Ripuarians-f- forbids the freedmen of the 
churches, J to hold the assembly for administering justice in 
any other place than in the church where they were manu- 
mitted.§ The churches had therefore jurisdictions even over 
freemen, and held their placila in the earliest times of th'e mo- 
narchy. 

I find in the Lives of the Saints, || that Clovis gave to a cer- 
tain holy person a power over a district of six leagues, and ex- 
empted it from all manner of jurisdiction. This, I believe, 
is a falsity, but it is a falsity of a very ancient date; both the 
truth and the fiction contained in that life are relative to the 
customs and laws of those times, and it is these customs and 
laws we are investigating.^ 

Clotharius 11. orders the bishops or the nobility who are 
possessed of estates in distanl; parts, to choose upon the very 
spot those who are to administer justice, or to receive the judi- 
ciary emoluments.** 

The same prince regulates the judiciary power between the 
ecclesiastic courts and his officers, fi' The capitulary of Char- 
lemain in the year 802, prescribes to the bishops and abbots, ' 
the qualifications necessary for their officers of justice. Ano- 
ther capitulary of the same prince inhibits the royal officers, 

See the 3rd and 4th formulary of Marculfus, book i. 

f Ac alibi nisi ad ecclcsmm, uli Telaiati sunt, matlum teneant, tit. 58, § 
1. See also §19. Lindenbrock’s edition. 

I Tabulariis. 

§ Mallum. 

II d’lta S. Germeri, Episcopi Tolosani apud Bollandianos 16 Maii. 

ir See jlsd the life of S. Melanius, and that of S. Deicola. 

Xn the council of 1 aris, in the year 615. Hpiscopi vel potenies, jttL 
in aliis possident regionihus, judices vel missos discussores de aliis provinciis 
non instUiiantj nisi de loco quijuslitian pefcipiant et aliis reddant, art, 19. 
See also the 12th art. 

Ibid, art 5. 

It In the law ’of the Lombards book ii. tit. 44, chap. 2. Linden- 
brock’s edition. 
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to exercise any jurisdiction over those ,who are employed in 
manuring church lands, except the^ entered into that state by 
fraud, and to exempt themselves from contributing to the 
public charges.* The bishops assembled at liheims made a 
declaration that the vassals belonging to the respective 
churches are within their immunity.t The capitulary of 
Charlemain in the year 806 ordains that the churches should 
have both criminal and civil jurisdiction over those who live 
upon their lands.j; In fine, as the capitulary of Charles the 
Bald § distinguishes between the king’s jurisdiction, that of the 
lords, and that of the church ; I shall say nothing farther upon 
this subject. || ^ 


C H A P. XXII. 

That tilt Jurisdictions were established before the End of the 
second Race. 

IT has been pretended that the vassals usurped the juris- 
diction in their seignories, during the confusion of the second 
race. Those who choose rather to form a general proposition 
than to examine it, found it easier to say that the vassals did 
not possess, than to disgover hot\; they came to possess. But 
the jurisdictions do not owe their origin to usurpations ; they 
are derived from the primitive establishment, and not from 
its corruption. 

“ He who kills a freeman,” says the law of the Bavarians ; 
“ shall pay a composition to his relations, if he has any ; if 
not, he shall pay it to the duke, or to the person under whose 


■" Servi Aldiones, hhellarii antiqui, vel alii noviter faeti. Ibid, 
f Letter in the year 858, art. 7, in the capitulaiies, p. 108. Stcut Uhe 
res et facuUates, in quibus viiunt cterici, i>a et ills sub consecrafione inimu- 
nitatis, sunt de quibus debenl miltlare vassaUi. 

J It is added to the law of the Bavarians, art. 7. See also the 3rd 
art. Lindenbrock’s edition, p. 444. Imprimis omnium ju^endum est ul 
babeant eedesue earumjustitias, et in vita Utorum habitant in ipgis ecclesiis 
^post, tarn inpecuniis quam et in substantiis eantm. 

§ In the year 857, in synodo amid Carifiacum, art. 9, edition of Balu- 
zius, page 96. , > » ’ 

II See the letter written by the bishops assembled at Rheims, in the 
year 858, art. 7, in the capitularies, Baluzius’s edition page 108. Sicut 
ilia res etjacultates, in quibus mount elerici, ita et ilia sub consecraf ione im- 
munitatis sunt de quibus debent militare vassaUi, &c. 

■■ ) u 2 
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protection he had put himself in his life time.”* It is weU 
known what it was to put one’s-self tinder the protection of 
another for a benefice. 

“ He who had been robbed of his bondman,” says the law 
of the Alemans, shall have recourse to the prince to whom 
the robber is subject ; to the end that he may obtain a com- 
position. ”-f- 

“ If a cenlenarius," says the decree of Childebert, “ finds 
a robher in another hundred than his own, or in the limits of 
our faithful vassals, and does not drive him out, he shall be 
answerable for the robber, oi;, purge himself by oath.”j There 
Was therefore a difference between the district of the centenarii 
and that of the vassals. 

This decree of Childebert § explains the constitution of 
Clotharius in the same year, which being given for the same 
case and fact, differs only in the terms ; the constitution 
calling ui truste, what by the decree is styled in terminis Jide- 
lium nostrornm. Messieurs Bignon and Ducange, wdio pretend 
that in truste signified another king’s demesne, are mistaken 
in their conjecture. || 

Pepin, king of Italy, in a constitution that had been made 
as well for the Franks, as for the Lombards,^ after imposing 
penalties on the counts and other royal officers for prevarica- 
tions or delays in the administration of justice, ordains, that if 
it happens that a Frank or a Lombard, possessed of a fief, is 
unwilling to administer ^justice, the judge to whose district he 
belongs, shall suspend the ^.xercise t)f his fief, and in the 
mean time, either the judge or his commissary shall administer 
justice.** 

" Tit. ill. chap. 13, Lindenbrock's edition. 

-f Tit. 85. 

In the year 595, art. 11, and 12, edition of the capitularies by Ba- 
luzius, page 19. Pari conditioiie convenit vt si una centena in alia centena 
vestigium sccutafuerit et invenerit, vcl in quihuscunque fidelium nostrorum 
terminis vestigium miseritj ct ipsnm in aliam centenam viinime expellere 
Jioluent, out convictus reddat latronem, &c. 

§ Si vestigius cirniprobatur latronis tamcn prasentia nihil longl mulc- 
tundo ; out si pcrscquens latronem mum comprehenderit, integrum sibi compo- 
sitionem accipiat. Quod si in truste invenitur, medktatem composilionis 
truslis adquirat, et capitale exigat a latrone, art. 2 and 3. 

II See file Glossary or, the word trastis. ^ 

V Inserted in the law of the Lombards, bookii. tit. 52, § 14. It is the 
capitulary of the year 793, in Baluzius, page 544, irt. 10. 

** fa sifOrsitan Trancus out Longohhrdus habens benefwium ^titutm 
facere noluerit, ille judex in cujus ministeriofuerit, contradicat illi benefi- 
fium smim, interim dum ipse out missus ejus justitiam faciat. See also the 
Slime law of the Lombards, book 2, tit. 52,*^§ 2, which relates to the tapi- 
tulaia of t'liavlemain of the year 779, art. 21. 
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It appears by a capitulary of Charlcinain,* that the kings 
ditl not levy the frcda in all placas. Another capitulary of 
the same prince shows the feudal laws, f and feudal court to 
have been already established. Another of Lewis the De- 
Bonnaire ordains, that when a person possessed of a fief, does 
not administer justice, J or hinders it from being administered, 
the king’s commissaries shall live upon him at discretion, till 
justice be administered. I shall likewise quote two capitularies 
of Charles the Bald, one of the year 861 ; § where we find 
the particular jurisdictions established, with judges and sub- 
ordinate officers ; and the other of the year 86*1,1] where be 
makes a distinction between his bwn scignorics and those of 
private persons. 

We have not the original grants of the fiefs, because they 
were establiUicd by the partition, which is known to have been 
made among the conquerors. It cannot, therefore, be proved 
by original contracts, that the jurisdictions were at first 
annexed to the fiefs : but if in the formularies of the confirm- 
ations, or of the translations of those fiefs in perpetuity, we 
find, as already hath been observed, that the jurisdiction was 
there established ; this judiciary right must certainly have 
been Inherent in the fief, and one of its chief privileges*. 

We have a far greater number of records, that establish the 
patrimonial jurisdiction of the clergy in their districts, than 
there are to prove that of the benefices or fiefs of the feudal 
lords ; for which two reasons may be assigned. The first, 
that most of the recorijs now e,\t,ant were preserved or collected 
by the monks, for the use of their monasteries. The second, 
that the patrimony of the several churches having been formed 
by particular grants, and by a kind of exception to the order- 
established, they were obliged to have charters granted to 
them ; whereas the concessions made to the feudal lords being 
consequences of the political order, they had no occasion to 
demand, and much less to preserve, a particular charter. 

* The third of the year 812, art. 10. 

q Tire second of the year 813, Baluzius’s edition. ^ 

j Capitulate quintum anni 819, art. 90, Caltizius’s edition, p. 617. 
Vt ubkumquc missi, aid episcopum, aid abbutem, aid aliitm quemlibci honorc 
praditum invenrrint, qiiijiistitiumjacereimliut vel prohibuit, de ipsiu^i^bus 
vivant qmmdiu in eo loco justitias jbeere debent. ' 

j § Edictum in Curijwco in Baluzius, tom. ii,'*p. 152, unusquisque advo- 

catus pro omnibus de su& advocatione in convenieniia ut cum niinis- 

terialibus de sua advocatione epios^invenerit contra hunc bannum, nostrum 
fecisse .... castiget. j 

II Edictum Pistense, art. 18, Baluzius’s edition, tom, ii, p. 181. Si in 
fiscum nostrum vel in quameupque immunitatem aut alicujus potentis potes- 
tatem tipl proprietatem confugerit, &c. 
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Nay, the hings were flftenthnes satisfied with making a simple 
delivery with the sceptrej as appears from the Life of St. 
Maur. 

But the third formulary of Marculfus sufficiently proves, 
that the privileges of immunity, and consequently that of 
jurisdiction, were common to the clergy and the laity, since 
it is made for both.* The same may be said of the constitu- 
tion of Clotharms II. 'j- 


chap. XXIII. 

General Idea of the Able Du Bos’s Book on the Establishment 
of the French Monarchy in Gaul. ^ 

BEFORE I finish this book, it will not be improper to 
write a few strictures on the Abbe du Bos’s performance, be- 
cause my notions are perpetually contrary to his ; and if he 
has hit on the truth, I must have missed it. 

This performance has imposed upon a great many, because 
it is penned with art ; because the point in question is con- 
stantly supposed ; because the more it is deficient in proofs, 
the more it abounds in probabilities ; and, in fine, because an 
infinite number of conjectures are laid down as principles, and 
from thence other conjectures are inferred as consequences. 
The reader forgets he has been doubting, in order to begin to 
believe. And as a jirodigious fund of erudition is interspersed, 
not in the system, but around it, the mind is taken up with 
the appendages, and neglects the principal. Besides, such a ^ 
vast multitude of researches hardly permit one to Imagine that 
nothing has been found ; the length of the way makes us 
think that we are arrived at our journey’s end. 

But when we examine the matter thoroughly, we find an 
immense colossus with earthen feet ; and it is the earthen feet 
that render the colossus immense. If the Abbe du Bos’s 
sj'stem had been well grounded, he would not have been ob- 
liged to write three tedious volumes to prove it ; he would 
have found every thing within his subject; and withouU^ 

* Lib. \ . Maiimzim regni nostri au^ere ^redimus monimentum, si bene- 
ficia opportnna 'locis eedesiarum avt cid volueris dicere, benevolo deliberatione 
LoncednmEi. 

t T ha\c iilifiddy quoted it in the preeeding chapter, Episcopi vel 
T>o(rnfcs. 
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wandering on every side in quest of what was extremely 
foreign to it, even reason itself wbuld have undertaken to 
range this in the same chain with the other truths. Our 
history and laws would have told liim ; Do not take so much 
trouble, we shall be your vouchers. 


CHAP. XXIV. 

) 

The same Subject continued. Rcjlection on the main Part of 
^ the System. 

THE Abbe du Bos endeavours by all means to explode 
the opinion that the Franks made the conquest of Gaul. 
According to his system our kings were invited by the people, 
and only substituted themselves in the place, and succeeded 
to the rights of the Roman emperors. 

This pretension cannot be applied to the time when Clovis, 
upon his entering Gaul, took and plundered the towns ; neither 
is it applicable to the period w'hen he dei’eated Syagrlus the 
Roman commander, and conquered the country which he 
held ; it can, therefore, be referred only to the period when 
Clovis, already master of a great part of Gaul by open force, 
was called by the choice and affection of the people to the 
sovereignty over the rest. And it is not enough that Clovis 
was received, ho^must have keen called;, the Abbe du Bos 
must prove that the people chose rather to live under Clovis, 
than under the domination of the Romans, or under their 
own laws. The Romans belonging to that part of Gaul not 
yet Invaded by the Barbarians, were, according to this author, 
of two sorts ; the first w'ere of the Armoricau confederacy, 
who had driven away the emperor’s officers, in order to defend 
themselves against the Barbarians, and to be governed by 
their own laws ; the second were subject to the Roman 
officers. Now, does the Abbe produce any convincing proofs 
that the Romans who were still subject to the eirrpire, called 
in Clovis .P Not one. Does he prove that the republic of the 
Armoricans invited Clovis ; or even concluded any treaty 
with him ? Not at aU. So froip being able to tell ps the 
fate of this republic, he Sannot even so much ts prove its 
existence ; and notwithstanding he pretends to trace it from 
the time of Honorlus to the conquest of Clovis, notwithstand- 
ing he relates with a most admirable exactness all the e's ents 
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of those times ; still this republic remains invisible in ancient 
authors. For there is a wide difference between proving by a 
passage of Zozymus * that under the emperor Honorius, the 
country of Armorica f and the other provinces of Gaul re- 
volted and formed a kind of republic ; and showing us that 
notwithstanding the different pacifications of Gaul, the Ar- 
moricans formed a particular republic, which continued till 
the conquest of Clovis ; and yet this is what he should have 
demonstrated by strong and substantial proofs, in order to 
establish his system. For when we behold a conqueror enter- 
ing a country, and subduing a great part of it by force and 
open violence, and soon after we find the whole country sub- 
dued, without any mention in history of the manner of its 
being effected, we have sufiicient reason to believe that the 
affair ended as it began. 

When we find he has mistaken this point, it is qasy to 
perceive that his whole system falls to the ground ; and as 
often as he infers a consequence from these principles, that 
Gaul was not conquered by the Franks, but that the Franks 
were invited by the Romans, we may safely deny it. 

This author proves his principle, by the Roman dignities 
with which Clovis was invested : he insists that Clovis suc- 
ceeded to Chilperic his father in the office of magister militicc. 
Rut these two offices are merely of his oT,n creation. S. 
Remigius’s letter to Clovis, on which he grounds his opinion, 
is only a congratulation upon his accession to the crown.]: 
When the intent of a writing is so we'd known, tvhy should 
we give it another turn ? 

Clo\is, towards the end of his reign, was made consul by 
the emperor Anastasius: but what right could he receive 
from an authority that lasted only one year.!* It is very pro- _ 
bable, says our author, that in the same diploma the emperor 
Anastasius made Clovis pro-consul. And, I say, it is very 
probable he did not. With regard to a fact for which there 
i.s no foundation, the authority of him who denies is equal to 
that of him who affirms. But I have also a reason for deny- 
ing it. Gregory of Tours, who mentions the consulate, says 
never a word concerning the pro-consulate. And even this 
pro^onsulaje could have lasted only about six months. 
Clovis died a year aqd a half after he was created consul ; and 
we cannot pretend to make the pro-consulate an hereditary 
office.. In fine, when the consiJate, and, if you will, the pro- 

* Hist. lib. vij 

t Totusijue iractus Armoricus aliaque Gd]lmrum ’pramnde. Ibid. 

* Tom. 11, book 3, chap. 1?, p. 270. 
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consulate were conferred upon him, he was already master of 
the monarchy, and all his rights we^e established. 

The second proof alleged hy the Abbe du Bos, is, the re- 
nunciation made by the emperor Justinian, in favour of the 
children and grand-children of Clovi.s, of all the rights of the 
empire over Gaul. I could say a great deal concerning this 
renunciation. We may judge of the regard shown to it by 
the kings of the Franks, from the manner in which they 
performed the conditions of it. Besides, the kings of the 
Franks were masters, and peaceable sovereigns of Gaul; Jus- 
tinian had not one foot of ground in that country ; the western 
empire had been destroyed a lonjt time before ; and the eastern 
empire had no right to Gaul, but^qs representing the emperor 
of the west. These were rights to rights ; the monarchy of 
the Franks was already founded; the regulation of their 
establishment was made; the reciprocal rights of the persons 
and of the different nations who lived in the monarchy, were 
agreed on; the laws of each nation were given and even 
reduced into writing. What, could, therefore, that foreign 
renunciation avail to a government already established 

What can the Abbe mean hy making such a parade of the 
declamations of all those bishops, who, amidst the confusion, 
and total subversion of the state, endeavour to flatter the 
conqueror ? Wjtat else is implied by flattering, but the weak- 
ness of him who is obliged to flatter What does rhetoric 
and poetry prove, but the use of those very arts ? Is it pos- 
sible to help being surprised at Gregory of Tours, who, after 
mentioning the assassinations committed by Clovis, says, that 
God laid his enbmies every day at his feet, because he walked 
in his ways Who doubts but the clergy were glad of 
Clovis’s conversion, and that they even reaped great advan- 
tages from it 1 But who doubts at the same time that the 
people experienced all the miseries of conquest, and that the 
Roman government submitted to that of the Franks ? The 
Franks were neither willing nor able to make a total change ; 
and few conquerors were ever seized with so great a degree of 
madness. But to render all the Abbe du Bos’s consequences 
true, they must not only have made no change amongst the 
Romans, but they must have even changed themselves. 

I could undertake to prove, by following this author’s 
^method, that the Greeks never conquered Persia. ' I should 
set out with mentioning the treaties which some of their cities 
concluded with the Persians f I should mentwR. the Greeks 
who were in Persian pay, as the Franks were in the pay of 
the Romans. And if Alexander entered the Persian territo- 
ries, besieged, took, an’d destroyed, the city of Tyre, it was 
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only a particular affair like that of Syagrius. But, behold 
the Jewish pontiff goes > forth to meet him. Listen to the 
oracle of Jupiter Hanimon. Recollect how he had been pre- 
dicted at Gordium. See what a number of towns crowd, as 
it were, to .submit to him ; and how all the Satraps and 
grandees come to pay him ohei.sance. He put on the Persian 
dress ; this is Clovis’s comsular robe. Does not Darius offer 
him one half of his kingdom ? Is not Darius assassinated 
like a tyrant ? Do not the mother and wife of Darius weep 
at the death of Alexander ? Were Quintus Curtius, Arrian, 
or Plutarch, Alexander’s contemporaries.^ Has not the inven- 
tion of printing afforded us* great lights, which those authors 
wanted Such is the history of the Establisiment of the 
French Monarchij in Gaul. 


CHAP. XXV. 

, Of the French Nobilili/, 

THE Abbe du Bos maintains, that at the commencement 
of our monarchy there was only one order of citizens among 
the Franks. This assertion, so injurious to‘ the noble blood 
of our principal families, is equally affronting to the three 
great houses which successively governed this realm. The 
origin of their grandeur would not, tlierefore, have been lost 
in the obscurity of time. History might point out the ages 
when they were pfebcian families ; and to make Childeric, 
Pepin, and Hugh Capet, gentlemen, we should be obliged to 
trace their pedigree among the Romans or Saxons, that is, 
among the conquered nations. 

This author grounds his opinion on the Salic law.-f By 
that law, he says, it plainly appears, that there were not two 
different orders of citizens among the Franks : it allowed a 
composition of two hundred sous for the murder of any Frank 
what.socvcr ; J; but among the Romans it distinguished the 
king's guest, for whose death it gave a composition of three 
hundred sops, from the Roman proprietor to whom it granted 
a hundred, and from the Roman tributary to whom it gavou 

* Sec the preliminaiy discourse of«the^Abbd du Bos. 

t See llie esiT-blishment of the French Monarchy, vol. iii, book 6, 
chap. 4, p. 304. 

I He cites the '44lli title of this law, and.the law of the Ripuarians, 
tit. 7 and 36. 
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only a composition of forty-five. And as the dilfereiicc of the 
compositions formed the principal distinction, ho concludes 
that there was but one order of citizens among the Franks, 
spd three among the Homans. 

It is astonishing that his very mistake did not set him right. 
And, indeed, it would have been very extraordinary that the 
Roman nobility who lived under the domination of the 
Franks, should have a larger composition, and been persons 
of much greater importance than the most illustrious among 
the Franks, and their greatest generals. What probability 
is there, that the concpiering nation should liavc so little re- 
spect for themselves, and so groaiJ a regard llir the compiercd 
people ? Besides, our author tjuotcs the laws of other barbarous 
nations, which prove that they had diftcrent orders of citizens. 
Now it would he a matter of astonishment that this general 
rule should have failed only among the Franks, licneo he 
ought to have concluded cither tliat ho did not rightly 
understand, jv that he misapplied, the passages of the 
Salic law ; which is actually the case. 

' Upon opening this law, we find that tlic composition for 
the death of an Antrustio,* * * § that is, of the king’s vassal, was 
six hundred sous ; and that for the death of a Roman, who 
was the king’s guest, was only tlirce hundred. t We find 
there likewise th.at the composition J for tlie death of an or- 
dinary Frank was two hundred sous; ^ and for the death of 
an ordinary Roman, was only one hnnclrcd.|| For the death 
of a Roman tributary,^!, who was a kiild of bondman or freed- 
man, they paid a composition of forty-five sous : but I shall 
take no notice uf this, no more than of tlic composition for 
the murder of a Frank bondman or of a Frank freedman, be- 
cause this third order of persons is out of the (piestinn. 

What does our author do? He is quite silent with respect 
to .the first order of persons among the Franks, that is the 
article relating to the Antrustlos ; and afterwards upon com- 
paring the ordinary Frank, for whose death they paid a com- 
position of two hundred sous, with those whom he distin- 
guishes under three orders among the Romans, and for whose 
death they paid different compositions, he finds that there was 

* Qui in trusle dominica est. tit, 44, § 4, and this relates to the ISlh 

'ormulary of Marculfug, de regis Antrmlionc, See also the title 66, of 
the Salic law, § 3 and 4, and the title 74 ; and the law of the Ripnarians, 
tit. 11 , and the Capitulary of Charles the Bald apud Carifiacum, jn the 
year 877, chap. 20. " 

+ Salic law, tit. 44, § 6. t Ibid. tit. 44, § 4. 

§ Tit. 44, § 15. > II Fit. 44, § 15. 

IT Salic law, tit. 44, § 7. ■ 
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only one order of citizens among the Franks, and that there 
were three among tlie Romans. 

As the Abbe is of opinion that there was only one order of 
citizens among the Franks, it would have been lucky for him 
that there had been only one order also among the Burgun- 
dians, because their kingdom constituted one of the principal 
branches of our monarchy. But in their codes we find three 
sorts of compositions, one for the Burgundians or Roman 
nobility, the other for the Burgundians or Romans of a 
middling condition, and the third for those of a lower rank in 
both nations.* * * § He has not quoted this law. 

It is very extraordinary 'to see in what manner he evades 
those passages which press him hard on all sides, f If you 
speak to him of the grandees, lords, and the nobility ; these, 
he says, are mere distinctions of respect, and not of order ; 
they are things of courtesy, and not legal privileges ; or else, 
he says, those people belonged to the king’s council ; nay, 
they possibly might be Romans : but still there was only one 
order of citizens among the Franks. On the other hand, if 
you speak to him of some Franks of an inferior rank,:J; he 
says, they are bondmen ; and thus he interprets the decree of 
Childebert. But 1 must stop here a little, to enquire farther 
into this decree. Our author has rendered it famous by 
availing himself of it in order to prove two things ; the one 
that all the compositions we meet with in' the laws of the 
Barbarians were only civil fines added to corporal punishments, 
which intirely subverts^all the ancient records ; § the other, 
that all freemen were judged directly and immediately by the 
king, II which is contradicted by an infinite r.ambev of passages 
and authorities infbrming us of the judiciary order of those 
times.^ 

This decree, which was made in an assembly of the nation,**- 

* Si quis qnoUbet casu dentem optimati Burgundioni vrl Romano nohili 
exciisserit, solidos vigiriti quinqm cogatur exsolverc; de mcdiocrihus personis 
ingenuis tam Bwgnndioiiibus quam Romanis si dens excussus J'uerit, decern 
sohdis componatur ; de inf erwTibus personis, quinque solidos, art. 1, 2, and 
3, of tit. 26, of the law of the Burgundians. 

t Establishment of the French Monarchy, vol. iii, book 6, chap. 4 
and 5. 

J„Ibid, vol. iii, chap. 5, p. 319 and 320. 

§ Ibidj vd. iii, book 6, chap. 4, p. 307 and 308. 

II Ibid, p. 309, and iy.'the following chapter, p. 319 and 320. si 

11 See the 28th book of this work, chap. 28; and the 31st book, chap. 8. 

** , Itaqve colonia convenit et ita hegmivimus, ut unusquisqne judex crimi- 
nosum latronim^U audierit, ad casam suahi ambulet et ipsum ligare faciat ; 
ita ut si Francos fuerit, ad nostrum prasentiam dirigatur ; et si debitior 
persona fuerit, in loco pendatur. Capitular.v, oFBaluzius’s edition, tom. 
i, p. 19. 
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says, that if the judge finds a notorious robber, he must com* * * § 
mand him to be tied, in order to be carried before the king, si 
Fra7icusfue7'it ; but if he is a weaker person ( dehilioi' pcrso7ia ), 
lee shall be hanged on the spot. According to the Abbe du 
Bos, Franctis is a freeman, debitioi' pc7'sona is a bondman. ’ I 
shall defer entering for a moment into the signification of the 
word Fraiicus, and begin with examining what can be under- 
stood by these words, a Keakei' persoji. In all languages 
whatsoever, every comparison necessarily supposes three 
terms, the greatest, tlie less degree, and the least. If none 
were |ierc meant but freemen and bondmen, they would have 
said a bondman, and not a 7ndn of less poK'cr. Therefore 
dehilior persona does not signify a bondman, but a person of 
a superior copdition to a bondman. Upon this supposition, 
Franens eannot mean a freeman but a powerful man ; and 
this word is taken here in that acceptation, because among the 
Franks there were always men who had greater power than 
others in the State, and it was more difficult for the judge or 
count to chastise them. This c.xplication agrees very well 
with many capitularies,* where we find the cases in which the 
criminals were to be carried before the king, and those in 
which it was otherwise. 

It is mentioned in the life of Lewis the Dcbonnairc,t 
written by Tegrn, that the bishops were the principal cause 
of the humiliation of that emperor, especially those who had 
been bondmen, and such as were born among the Barbarians. 
Tegan thus addresses' Hobo, whom this prince had drawn 
from the state of servitude, and made archbishop of Rheims. 
“ IV/iat recompcTOse did the empci'or ixceipe from you for so 
ma7iy benefits'^ He made you a freeman, hut did not ennoble 
you, because he could not give you nobUily after having given 
you your liberty. '"I 

This discourse which proves so strongly the two orders of 
citizens, does not at all confound the Abbe du Bos. He an- 
swers thus : § 'Fhe meaning of this passage is 7iot, that Lewis 
the Debonnaire was incapable of introducing Hebo into the 
order of the nobility. Hebo, as archbishop of Rheims, must 
have been of the frsl order, superior to that of the nobility. 
I leave the reader to judge, whether this he not the meaning 
of that passage ; I leave him to judge whether therg be any 

* See the 28th book of this work, chap. 28 ; and the 31st book chap. 

8. f Chap. 43iaod 44. 

1 0 qmlem rermneratimem retldidhti eil fecit te liltThm, nen 
qmd mpesdhile est post Vhertatem. Ibid. , ’ 

§ Establishment of the Fi’ench Monarchy, vol. iii, book 6, chap. 4, 
oase 3 and G. 
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question here concerning a precedency of the clergy over the 
nobility. This jidssagi jnoves onlj/, continues the same 
writer,* that the free-born subjects were qualified as noblemen ; 
in the common acceptation, noblemen and men who arc free-bor'” 
have for this long time signified the same thing-. What ! 
because some of our burghers have lately assumed the quality 
of noblemen, shall a passage of the life of Lewis the De- 
bonnnaire be applied to this sort of people ? And perhaps, 
continues he still,*!" Hebo had not been a bondman among the 
Franks, but among the Saxons, or some other German nation, 
where the people were divided into several orders. Then be- 
cause of the Abbe du Hos' s',' perhaps, there must have been 
no nobility among the nation of the Franks. But he never 
applied a. perhaps so badly- We have seen that Tegan dis- 
tinguishes the bishops, J who had opposed Lewis the Debon- 
naire, some of whom had been bondmen, and others of a bar- 
barous nation. Hebo belonged to the former and not' to the 
latter. Besides, I do not see how a bondman, such as Hebo, 
can be said to have been a Saxon or a German ; a bondman 
has no family, and consequently no nation. Lewis the De- 
bonnaire manumitted Hebo; and as bondmen after their 
manumission, embraced the law of their master, Hebo was 
become a Frank, and not a Saxon or German. 

I have been hitherto acting offensively ; it , is now time to 
defend myself. It will be objected to me, that indeed the 
body of the Antrustios formed a distinct order in the state, 
from that of the freemen ; bv-t as the f efs were at first preca- 
rious, and afterwards for life, this could not form a nobleness 
of descent, since the privileges were not ann-xed to an here- 
ditary fief. This is the objection which induced Mr. de 
Valios to think, that there was only one order of citizens 
among the Franks ; an opinion which the Abbe du Bos has ' 
borrowed of him, and which he has absolutely spoiled with so 
many bad arguments. Be that as it may, it is not the Abbe 
du Bos that could make this objection. For after having 
given three orders of Roman nobility, and the quality of the 
king’s guest for the first, he could not pretend to say, that 
this title was a greater mark of a noble descent than that of 
Antrustio. But I must give a direct answer. The Antrus- 
tios or trusty men were not such because they were possessed 

* Establishment of the French Monarchy, vol. iii, book 6, chap. 4, 
page 3 and 6. ♦ , 

t Ibid. 

1 . Omnes episcopi molesti fuerimt Ludovico, et maximi ii quos i servile 
cqnditione Jiomrafos habebat, cum Us qui ex burbaris nationibus ad hoefas- 
tigiiim perducti sunt. De gestis Ludovici Pii, cap. 43 and 44. 
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of a fief, but they had a Ref given them because they were 
Antrustios or trusty men. The reader may please to recollect 
what has been said in the beginning of this book. They had 
i.ot at that time, as they had afterwards, the same fief ; but 
if (hey bad not that, they had another, because the fiefs were 
given at their birth, and because they were often granted in 
the assemblies of the nation, and, in fine, because as it was 
the interest of the nobility to receive them, it was likewise the 
king’s interest to grant them. These families were distin- 
guished by their dignity of trusty men, and by the privilege 
of being qualified to swear allegiance for a fief. In the fol- 
lowing book,* I shall demonstrate from the circumstances of 
time that there were freemen who were permitted to enjoy 
this great privilege, and consequently to enter into the order 
of nobility. This was not the case at the time of Gontram, 
and hjs nephew Childebert; but so it was at the time of 
Charleinain. But though in that prince’s reign the freemen 
were not incapable of possessing fiefs, yet it appears by the 
abo\c-cited passage of Tegan, that the freedmen were abso- 
lutely excluded. Will the Abbe du Bos, who carries us to 
Turkey, to give us an idea of the ancient French nobility ;t 
will he, I say, pretend that they ever complained among the 
Turks of the elevation of people of low birth to the honours 
and dignities of the state, as they complained under Lewis the 
Debonnaire and Charles the Bald F There was no complaint 
of that kind under Charlemain, because this prince always 
distinguished the ancient from the new families ; which Lewis 
the Debonnaire, and Charles the Bald did not. 

The public sifeuld not forget the obligation it owes to the 
Abbe du Bos for several excellent performances. It is by 
these works, and not by his history of the Establishment of the 
French monarchy, we ought to judge of his merit. He com- 
mitted very great mistakes, because he had more in view the 
count of Boulainvilliers’s work, than his own subject. 

From all these strictures I shall draw only one reflection ; 
if so gi-eat a man was mistaken, how cautiously ought I to 
tread ? 

* Chap. 23. 

f Establishment of the French Monarchy, vol. iii, book 6, chap. 4, 

> page 302. .. » 
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BOOK XXXI. 

THEORY OF THE FEUDAL LAWS AMONG THE 
FRANKS, IN THE RELATION THEY BEAR TO THE 
REVOLUTIONS OF THj;iR MONARCHY. 


C H A P. I. 

Changes in the Offices and in the Fiefs. Of the Mayors of the 
Palace. 

THE counts at first were sent into their districts only for 
a year ; but they soon purchased the continuation of their 
offices. Of this we have an example in the reign of Clovis’s 
grandchildren. A person named Peonius was count in the 
city of Auxerre ; * he sent his son Mummolus with money 
to Gontram, to prevail upon him to continue him in his em- 
jrloyment ; the son gave the money for himself, and obtained 
the father’s place. The kings had already, r begun to spoil 
their own favours. ‘ 

Though by the laws of the kingdom the fiefs were preca- 
rious, yet they were neither given nor taken away in a 
capricious and arbitrary manner ; nay, they were generally 
one of the principal subjects debated in the national assemblies. 
It is natural, however, to imagine that corruption had seized 
this, as well as the other article ; and that the possession of 
the fiefs, like that of the counties, was continued for money. 

I shall show in the course of this book,"!" that, indepen- 
dently of the grants which the princes made for a certain time, 
there' were others in perpetuity. The court wanted to revoke 
the former grants ; thic occasioned a general discontent in the - 
nation, and was soon followed with that famous revolution in 
the French history, whose first epoch a was the amazing spec- 
tacle of the execution of Brunechild. 

* Gregory of Tours, book iv, chap. 42. ' f Chap, 7. 
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That this queen, who was daughter, sister, and mother, to 
so many Icings, a queen to this ^ery day celebrated for public 
monuments worthy of a' Boman sedile or proconsul, bom with 
an admirable genius for affairs, and endowed with qualities so 
long respected, should see herbclf of a sudden exposed to so 
slow, so ignominious and cruel a torture,* by a king wdrose au- 
ihority was but indifTcrently established in the nation, d* would 
appear very extraordinary, had she not incurred that nation’s 
displeasure for some particular cause. Clotharius reproached 
her with the murder of ten kings ; but two of them he had 
put to death himself; the death of some of the others was 
owing to chance, or to the villainy of another queen and 
a nation that had pcinutted Fredegunda to die in her bed,§ 
that had even opposed the pnnislimcnt of her flagitious crimes, 
ought to have’ hecn very indifferent with respect to those of 
Bruncchild, 

She Hvas put upon a camel, and led ignominiously through 
the army ; a certain sign that she had given gi^at oflence to 
those troops. Fictligarius relates, that Protarins,|| Brune- 
ohild’s favorite, stripped the lords of their property., and filled 
the e.xchcquer with the plunder ; that he humbled the nobility, 
and that no person could be sure of continuing in any office 
or employment. The army conspired against him, and he 
was stabbed in his tent ; but Brunechild either by revenging 
his death, or by pursuing the same plan,<([ became every day 
more odious to the nation.** 

Clotharius, ambitious ,of reigning alohe, inflamed moreover, 
with the most furious revenge,' and sure of perishing if Bruno- 
child’s children go', the upper hand, entered into a conspiracy 
against himself ; and whether it was owing to ignorance, or to 
the neces.sity of his circumstances, he became Bruncchild s ac- 
cuser, and made a terrible example of that princess. 

Warnaebarius had been the very soul of the conspiracy 
formed against Brunechild. Being at that time mayor of 


^ Fiedigarnis’s Chromcle, chap. 42. 

f Clotharius II. sou of Chilpenc, and father of Dagobert. 

I Fredigarius’s Chionicle chap. 42. 

§ See Giegory of Tours, book viii. chap. 31. , 

II Si£va illifuit contra personas iniquitaSjjisco nimium tribuens, jfe rebus 

peixomrum ingeniose Jiscum vellens implere . . f ' .ut nullus re^riretur 

qui gradurn quern arripuerat potuisset adsumere. Fredeg. Chron, cap. 27, 
in the year 605. • 

IT Ibid. cap. 28, in the year 667. ^ ''' 

Ibid, cap 41. in the year 613. Burgundiee Farones, tamepiscqpi 
quam cateri Leudes, timeniis Brfinechildem et odium in eam'haberUes, consi- 
lium inientes, &c. i ’ 

von. II., j > X 
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Burgundy, he made Clotharius consent, that he should not 
be displaced while iie lived.* * * § By this step the mayor couldno 
longer be in the same case as the French lords before that pe- 
riod ; and this authority began to render itself independent of 
the regal dignity. 

It was Brunechild's unhappy regency which had ex- 
asperated the nation. So long as the laws subsisted in their 
full force, no one could grumble at having been deprived of a 
fief, since the law did not bestow it upon him in perpetuity. 
But when fiefs came to he acquired by av'^vice, by bad prac- 
tices and corruption, they complained of being divested, by 
irregular means, of things that had been irregularly acquired. 
Perhaps if the public good had been the motive of the revoca- 
tion of those grants, nothing would have been said; hut they 
pretended a regard to order, while they were openly abetting 
the principles of corruption ; the fiscal rights were claimed, in 
order to lavish the public treasure ; and grants vtcre no longer 
the reward ot the encouragement of servicer. Brunechild, 
from a corrupt spirit, wanted to rcfoim the abuses of the 
ancient corruption. Her caprices woie not owing to weaknes.,, 
the vassals and the great officers thinking themselves in clanger, 
prevented their own, by her ruin. 

We arc far from having all the records of the transactions 
of those days ; and the writers of chronicles, who understood 
very near as much of the history of their time, as our peasants 
know of ours, arc extremely barren. Yet we have a constitu- 
tion of Clotharius, giv’en in the couiycil of Paris, for the re- 
formation of abuses, .j; whicfi shows that this prince put a stop 
to the complaints that had occasioned tlic r volution. On the 
one hand, he confirms all the grants that had been made or 
confirmed by the kings his prcitccessors ; § and on the other, 
he ordains, tliat whatever had been taken from his vassalsy 
should be restored to tlicm || 

This was not the only concession the king made in that 
council ; he enjoined that whatever had been innovated, in 
opposition to the privileges of the clergy should be redressed ; 

* Ibid, cap, 42, in tbe year 613. Saaamento a Chllmrio mxcpto ?ie 
tmgimm litic siia tanpurtbrn ilignularcltir. 

j- Some time after Branecliild’s execution, in the year 015. See 
Baluzius’s Edition of the Capitularies, page 21. 

1 Qua contra raiiunisiordmem acta vet ordinata sunt ne in antca, qi'pcl 
avertat divinitas^contingantj disposuerhnus, Ckristo prasule^ per hujus edicti 
tetiorem generaliter emendare. Ibid, art. 1 6 . 

§ Ibid. ai'n lO. * 

ij Ibid, art 17. 

■ Et quod per tempora r.c hoc pratermi^stwi ^st vcl dehinc perpetual iter 
nlscn cl?ir. c 
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and he moderated the influence of the court in the elections of 
bishops.*. He even reformed the fiscal affairs, ordaining that 
all the new censuses should be abolished, and that they should 
H'lt levy any toll established since the death of Gontrain, 
Sigfibert, and Chilperic ; | that is, he abolished whatever had 
been done during the regencies of Bredegunda and Brune- 
child. He forbad the driving of his cattle to graze in private 
people’s gi'ounds and we shall presently see that the re- 
formation was still more general, so as to extend even to civil 
affiiirs. 


(' Jl A P. II. 

I/ow the Ciml Government wa^ reformed. 

HITHERTO tlie nation had given marks of impatience 
and levity, with regard to the choice or conduct of>her mas- 
ters ; she had regulated their differences, and obliged them to 
come to an agreement amongst themselves. But now she did 
what before was c|uitc unexampled ; she cast her eyes on her 
actual situation, examined the laws coolly, provided against 
their insufficiency, repressed violence, and moderated the regal 
power. 

The bold and insolent regencies x»f Fredegunda and Brune- 
child, had less surgiised than roused the nation. Fredegunda 
had defended her herrid cruelties, her poisonings and assassi- 
nations by a repetition of the same crimes ; and had behaved 
in such a manner that her outr.agcs were rather of a private 
than public nature. Fredegunda did more mischief : 
Brunechild threatened more. In this crisis, the nation W'as 
not satisfied with rectifying the feudal system ; she was also 
determined to secure her civil government. For the latter 
was rather more corrupt than the former ; a corruption the 
more dangerous as it was moie inveterate, and connected rather 
with the abuse of manners than with that of laws. 

The history of Gregory of Tours exhibits, on the one han(|, 

O 

^ Ita lit episrnpo decedentc, in loco ipsius qui cd MetropoUtano ordinari 
dehet cum principalibus, a clero ct popiUo cli^tur ; et si persona condigna^ 
fuerit, pei-oi'dinationem principis or£neivr ; vet certe si de pal^io eligitur, 
per meritum persona et doctrina ordinetur. Ibid. art. 1 . ^ 

f Et uhicumque census novus hnpie additui csf, emendetur. Art. 8. > 

i Ibid. art. 9. ’ 

§ Ibid, art 21 . 
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a fierce and barbarous nation ; and on tbc other, kings remark- 
able for the same ferocity of temper. Those princes were 
bloody, iniquitous, and cruel, because such was the character 
of the whole nation. If Christianity appeared sometimes to 
soften their manners, it was only by the circumstances of terror 
with which this religion alarms the sinner ; the church sup- 
ported herself against them by the miraculous operations of 
her saints. The kings would not commit sacrilege, because 
they dreaded the punishments inflicted on that species of guilt : 
hut this excepted, either in the riot of passion, or in the 
coolness of deliberation, they perpetrated the most horrid 
crimes and barbarities, wnere the divine vengeance did not 
appear so immediately to overtake the criminal. The Franks, 
as I have already observed, bore with cruel kings, because 
they were of the same dis])osition themselves ; they were not 
shocked at the iniquity and extortions of th«ir princes, because 
this was the national characteristic. There had hoen many 
laws established, but it was usual for the king to defeat them 
all, by a kind of letters called precepts,* which rendered them 
of no effect ; they were somewhat similar to the rescripts oftiie 
Roman emperors ; whether it be that our kings borrowed this 
usage of those princes, or whether it was owing to their own 
natural temper. We see in Gregory of Tours, how they 
perpetrated murder in cool blood, and put the accused to death, 
unheard ; how they gave precepts for illicit marriages ; i for 
transferring successions ; for depriving relations of their right ; 
and, in fine, marrying consecrated wirgins. They did not. 
Indeed, assume the whole legislative power, but they dispensed 
with the execution of the laws 

Clotharius’s constitution redressed all these grievances ; no 
one could any longer be condemned without being heard 
relations w'crc made to succeed, according to the order estab- 
lished by law all precepts for marrying religious women 
•were declared null ; || and tho.se who had obtained and made 
use of them, were severely punished. We might know per- 
haps more exactly his determinations with regard to thase 
precepts, if the thirteenth and the two next articles of this 
decree had not been lost through the injury of time. We have 
only the first words of this thirteenth article, ordaining that 
the precepts shall be observed, which cannot be understood of 

* They were orders "which the king sent to the judges to do or td'to- 
lerate things contrary to lawt 

-(•‘See Gfogory of Tours, book iv. page 237. Both our history and 
the charters are. full of this ; and the extent of these abuses appears 
especially in Clotharius’s constitution, inserted in the edition of the Ca- 
pituKu"! made to loform them. Balustius’s edition, page 7. 

“1 Alt 22. § Ibid. art. '6. " |1 Ibid. 
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those he had just abolished by the same law. We have an- 
other congtitutioii by the same prince, a^'whiib is relative to his 
decree, and corrects in the same manner, every article of the 
abuses of the precepts. 

2'rue it is, that Baluzius finding this constitution without 
date, and without the name of the place where it was given, at- 
tributes it to Clotharius I. But I say it belongs to Clotharius 
II., for three reasons ; 1. It says, that the king will preserve 
the immunities granted to the churches by his father and 
grandfather. j' What imiiiunitics could the churches receive 
from Childcric grandfather of Clotharius I., who was not a 
Christian, and who lived even bclhre the foundation of the 
monarchy.^ But if wc attribute this decree to Clotharius IT. 
w-e shall find his grandfather to have been this very Clotharius 
I. wdro made immense donations to the church, with a view of 
expiating thcmurijerof his son Cramne, whom he had ordered 
to be burnt, together with his wife and children. 

2. The ahuse.s redressed by this constitution were still sub- 
sisting after the death of Clotharius I. and were even carried to 
th.eir lughost extravagance during the weak reign of Gontram, the 
cruel administration of Cliilperic, and the execrable regencies 
ofFredegunda and Briinechild. Now, can wc imagine that 
the nation would have borne with grievances so solemnly pro- 
scribed, without compdainiiig of their continual repetition ? Can 
vre imagine she would not have taken the same step as she did 
afterwards under Chiidoric II.,t when, upon a repetition of the 
old grievances, she pressed him to ordtiiii that the law and 
customs in regard to judicial proceedings should be complied 
with, as formerly. X 

In fine, as this constitution was made to redress grievances, 
it cannot relate to Clotharius I., since there were no complaints 
cf that kind in his reign, and his authority was perfectly 
established throughout the kingdom, especially at the time in 
which they place this constitution ; whereas it agrees extremely 
well with the events that happened during the reign of 
Clotharius II., which produced a revolution in the political 
state of the kingdom. History must be illustrated by the 
laws, and the laws by history. 

* In Baluzius’s edition the Capitularies, tom. i. page ' 

J In the preceding book I have made mention of these immunities, 
which were grants of judicial rights, and contained prohibitions to the 
regal judges to perform any function in tl.fe territory, and were equiva- 
lent to the erection or grant of .j fief. 

1 He began to reign towards the year 670. 

§ See the life of S. Legpr. 
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CHAP. III. 

Authority of the Mayors of the Palace. 

I TOOK notice that Clotharius II. liatl promiswl not to 
deprive Warnacharius of his mayor’s place during life ; a re- 
volution productive of another edect. Before that time the 
mayor was the king’s officer, but now he became the officer of 
the people ; he was chosen, before by the king, and now by the 
nation. Before the revolution Protarius had been ma.de mayor 
by Theoderic, and Landerlc by Fredegunda ;* * * § but after that 
the mayors -I* were chosen by the nation. \ 

We must not therefore confound, as some authors have 
done, thc.se mayors of the palace with such as were possessed 
of this dignity before the death of Bruncchild ; the king's 
mayors with those of the kingdom. Wc see by the law of 
the Burgundians, that among them the office of mayor was rvt 
one of the' most respectable in the state ; § nor was it one of 
the most eminent under the first kings of the Franks. || 

Clotharius removed the apprehensions of those who were 
possessed of employments and fiefs ; and when, after the death 
of Warnachariu'.:,^ he asked the lords ass'bnblcd at Troyes, 
w'ho is it they would put in his place ; they cried out they 
would choose no one, but suing for his favour committed them- 
selves entirely into his hand§. 

Dagobeyt re-united the whole monarchy ’.n the same man- 
ner as his father t the nation had a thorough confidence in 
him, and appointed no mayor. This prince, finding himself 
at liberty, and elated by his victories, resumed Brunechdd’f; 


• * Insligante Bruiiechilde, Theodoncojubeiite, &c. Fiedigarius, chap. 
27, in the year 605. 

■f Gesta regnni Fraiicorum, cap 36. 

i See Fredigarius's Chronicle, chap. 54, ni the year 626, and his 
anonymous continuatoi, ciiap. 101, m the year 695, and chap. 105 m 
the year 71 5. Ainioin,book iv. chap. 15, F.ginhard, life of Charlemagne, 
chap. 48. Gesla regum Francorum, cliap. 45. 

§ See tha law of the Burgundians in pnefit. and the second supple- 
ment tokthis law', tit. 13,, o 

II See Gregory of Tours, book ix. ^hap. 36. 

Eo anno Clotarius cum fioceritpis et leudibus Eurgujidue Trecassinis 
conjuhgitur, /"ipH eorum asset sollicitus sivellent jam Wamacharw discesso 
lilium in ejns honcris gradum sublmiare : sed omnes unanimiter denegantes 
■sc iiequuquam vdle mujorem domus eligere, regis gratium obnixe petenies, 
ruin rege transcgeie, Fredegaiius, Chronicle, chap. 5-1, in the year 626. 
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f )lan. But he succeeded so ill, that the vassals of Austrasia 
et thenjsclves be beaten bj^ the ^^c•la^ollI:uls, and returned 
home ; so that the inarches of Austrasia v. cre left a prey to 
the barbarians.* * * § ** 

He determined then to make an offer to the Austrasians of 
resigning that country, together with a pirovincial treasure, to 
his son Sigibert, and to pnit the government of the kingdom 
and of the palace into the hands of Cunibert, bishopi of Co- 
logne, and of the duke Adalgisus. Fredegarius does not 
enter into the particulars of rhe conventions then made ; but 
the king confirmed them .all by charters, and Austrasia was 
immediately secured from danger.*!' 

Dngobert finding himself near his end, recommended his 
wife Nentcchildis, and his son Clovis, to the care of jEga. 
The vassals of Neustria and Burgundy chose this young prince 
for their king.'j; rEga andNentcchildls had the government of 
the paiacctfp they restored whatever Dagobevt had taken ;|| 
and coraplfdutfi ceased in Meustria and Burgundy, as they had 
ceased in Austrasia. 

AfiLtr the death of .Ega, the queen Xcntechildis engaged the 
lords of Burgundy to choose Floachatus for their mayor.*i| The 
latter dispatched lettev.s to the bisbopis and chief lords of the 
kingdom of Burginid}-, by whicli he proini.sed to preserve their 
honours and dignities for ever, that is, during life.'''’* He 
confirmed his word by oath. This is the period at which the 
author of the Treatise of the IM.ayors of the Palace fixes the 
administration of the kingdom by those officers. '[■+ 

Fredegarius, being a Burgundian, has entered into a more 
minute detail, a.^to wliat concerns the mayors of Burgundy, 
at the time of the revolution of which we arc speaking, than 
with regard to the mayors of Austrasia and Neustria. But 


* Ilium liclorium qiium WtiinU contra Francos meriicrunt, non tantum 
Scheinurum fortUaJo obthmit, qiiaiilum dementatiu Austr-astormn, dum se 
ccrnchant cum Duiiobci to odivm incnrrissc, ct assidue expoUarentur . Fre- 
degai'ius’s Cliroiiiclc, chap. 68, in the year 630. 

f Fanceps Aiislruw eornm studio limitan ct regnmn Fi'aucorum contra 
iriHif/os utilitcr dc/'ensusse nuscimlur. i''redigai'iuj’.s Chronicle, chap. 75, 
in the year 63'2. 

I I'redigai'Ris’s Cliranicle, chap. 79, in the year 638. 

§ Ibid. 11 Ibid. chap. 80, in the year 639. 

j ^ Ibid. chap. 89, in the year 641. • ^ 

** Ibid. cap. 89. Floachatus ^cunctis ducibus a regno Furgundue seu 
et pontificibus, per epistolam etiam ct ^craritentis firmavit unicuUjue gradum 
honoris et dignitatem, sen et amicHiam, perpetuo conservare. , * 

I't' Feinceps i teinporibus Clodovei gui juU fdius Fagbberti indyti regis, 
pater verb Theoderici, regnum Fram-arum decidcns per majores domus, lapit 
ordiiiuri. Dc iMajoiibus Damns Ilcgia;. , 
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the conventions made in Burgundy were, for the very same 
reasons, agreed to in Netistiia and Austrasia. 

Ihe nation thought it safer to lodge the power in the hands 
of a mayor whom she chose herself, and to tvhom she might 
prescribe conditions, than in those of a ling whose power tras 
hereditary. 


CHAP. IV. 

i 

Of the Genius of the Nation in regard to the Mayors. 

A GOVERNMENT, in which a nation that had an 
hereditary king, chose a person to exercise the regal authority, 
seems very extraordinary ; but, independently of the C|ircum- 
stances of the times, I apprehend that the notions of the 
Franks in regard to this article, were derived from a higher 
source. 

The Franks were descended from the Germans, of whom 
Tacitus says,’* that in the choice of their king they were 
determined by his noble extraction ; and in that of their leader, 
by his valour. This gives us an idea of the kings of the first 
race, and of the mayors of the palace ; the former were here- 
ditary, the latter elective. 

No doubt but those, princes, who stood up in the national 
assembly, and oft'ered themselves as the conductors of a public 
enterprize to such as were willing to folIo.T them, united, 
generally, in their ewn person, both the povver of the mayor 
and the king’s authority. By the sjilcndour of their descent 
they had attained the regal dignity ; and their military, 
abilities having recommended them to the command of armies, 
they rose to the power of mayor. By the regal dignity our 
first kings presided in the courts and assemblies, and enacted 
laws with the national consent ; by the dignity of duke 
or leader, they undertook expeditions, and commanded the 
armies. 

In order to be acquainted with the genius of the jniinitive 
Franks in this respect, we have only to cast an eye on the 
conduct*, of Argobastes,t a Frank by nation, on whom 
Valentinian had conferred the cymmaud of the army. He 

,, « 

* Reges e x nohlhtute, duces ex virtute sumunt. De Moribus Germa- 
iioiuhi, 

1 feec Sulpitiu-j Alexander, iii Gicgoiy of Toms, book 2. 
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confined the emperor to his own palace ; where he would 
suffer pobody to speak to him, concerning either civil or mili- 
tary affairs. Argobastes did at that time what was afterwards 
practised by the Pepins. 


CHAP. V. 

In what Manner the Mayors obtained the Command of the 
Armies. 

A 

SO long as the kings commanded their armies in person, 
the nation never tboucht of choosiim a leader. Clovis and 
his four sons tverc at the head of the Franks, and led them on 
through a series of victories. Theobald, son of Thcodobert, a 
young, weak, and sickly prince, was the first of our kings who 
confined himself to bis palace.* He refused to undc-take an 
expedition into Italy against Narscs, and had the mortification 
to see ^he Franks choose themselves two chiefs, who led them 
against the enemy .+ Of the four sons of Clothatius I., Gon- 
tram was the least fond of commanding his armies ; J the 
other kings followed this example ; and, in order to intrust 
the command without danger into other hands, they conferred 
it upon several chiefs or dukes.§ 

Innumerable were the inconveniencies which thence arose ; 
all discipline was lost, no one would any longer obey, The 
armies were dreadful only to their own country ; they were 
loaden with spo.ls, before they had reached the' enemy. Of 
these miseries we have a very lively jiicturc in Gregory of 
Tours. 11 “ Ilow shall we he able lo ohlain a victory,'’ said 

Gontram,^ “ we who do not so much as keep what our ancestors 
acquired ? Our nation is no longer the same.” . . , Strange 

In the year 552. 

f Leuthcris vero et Butilinus, tametsi td regi ipsorum miuime placchat 
belli cum eis socictutem imenint. Agathias, book i. Gregoiy of Tours, 
book IV. chap. 9. 

^ Gontram did not even march against Gondovald, who styled him- 
self son of Cloihanus, and claimed his share of Ihe kingdom. 

§ Sometimes to the number of twenty. See Gregory of Tjours, book 
j 5, chap. 27, book 8, chap. 18, and 30, book *10, chap. 3. Dagobert, who 
had no mayor in Burgundy, objerved i^e same policy, and sent against 
the Gascons ten dukes and severr.1 counts who had no dukes over them. 
Fredigarius’s Chronicle, chap'l 78, in the year 636. 

II Gregory of Tours, book 8, chap. 30, and book'lO, chap. 3. , Ibid, 
book 10, chap, 30. 

IT Ibid. 
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that it should be on the decline so early as the reign of Clovis’s 
grandchildren [ '■ « 

It was therefore natural they should uctermine at last upon 
an only duke, a dulte invested with an authority over this , 
prodigious multitude of feudal lords and vassals, who weie 
now become strangers to their own engagements ; a duke who 
was to establish th.e military discijilinc, and to put himself at 
the head of a nation unhappily practised in making war 
against itself. This power was conferred on the mayors of the 

original function of the mayors of the palace, was the 
management of the king’s household. They had afterwards, 
in conjunction with other officers, the political government of 
fiefs ; and at length they obtained the sole disposal of them.* 
They had also the administration of military affairs, and the 
command of the armies ; employments necesrarily connected 
with the other two. In those days it was much more difficult 
to raise than to command the armies ; and who hut the dis- 
penser of favours could have this authority ? In this martial 
and indenpedent nation, it was prudent to invite, rather tham 
to compel ; prudent to give away or to promise the fiefs, that 
should happen to bo vacant by the death of the possessor ; 
prudent in fine to reward continually, and to raise a jealousy 
with regard to preferences. It was therefore right, that the 
person who had the superiiitendency of the palace, should also 
be general of the army. 


palace. 

The 


CHAP. VI. 

Seco7id Epocha of the Humiliation of our Kings of the first 

Race. 

AFTEil the execution of Bruiiechild, the mayors were 
administrators of the kingdom under the sovereigns ; and 
though they had the conduct of the wav, yet the kings were 
always at the head of the armies, and the mayor and the 
nation Ruglit under their command. But the victory of 
duke Pepin over Theoiioric and his mayor, •f- completed the' 


See the second’ supplement to the law of the Burgundians, tit. 13, 
and Gregory of Tjius, book 9, chap. 36. t 
f ^ce the annals of Me(7., yc.irs 68T, and '588. 
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ilogi’adation of our princes and that which Charles Martel 
obtairietl over Chilperic and his mayor llainlroy, confirmed 
itA|- Australia triumphed twice over Ncustria and Bur- 
gundy ; and the mayoralty of Austrasia being annexed as it 
^veve to the family of the Pepins, this mayoralty anil family 
became greatly superior to all the rest. ’L’hc conquerors were 
then afraid lest some person of credit should seize the king’s 
person, in order to excite disturbances. For this reason they 
kept them in the royal palace as in a kind of prison, 
and once a year showed them to the people.^ There they 
made ordinances, but these were such as were dictated by the 
mayor they answered amba^lsadors, but the mayor made 
‘the answeis. This is the time mentioned by historians of the 
government of the mayors over the kings whom they held in 
subjection.'^ll 

^ The extravfgant passion of the nation for Pepin’s family 
went so far, that they chose one of his grandsons, who was yet 
an infant, for mayor ; 51 and put him over one Bagobert, that 
is one phantom over another. 


CHAP. VII. 

Of the great Of ices and Fiefs uuder the Mai/or s of the 
Falace. 

THE mayors of the palace were fer from reviving the 
precariousness of posts and employments ; for, indeed, their 
power was owing to the protection which in this respect they 
had granted to the nobility, llciicc the great offices were 
continued to be given for life, and this us.age was every day 
more firmly established. 

■* lUis qu'ukm uombia regum iinponens, ipse iotius regni halcns priuUc- 
gium, Annals of Metz, year 695. 

f Annals of hletz, year 719. 

j Sedcmqueilti rcgalciii sub siia ditume concessit. Ibid, anno 719. 

§ Ex chronica Centulensi, lib. 2, ut responsa qua erat edoctus vet polius 
> jusstis, ex sua velut potestate redderet. ■* 

II Annals of Metz, anno 691>. Amtg principalis Pippini super Theodc- 

ricum Annals of Fuld, or,of Laurislian, Fippimis dux Francorum 

obtinuit regnum Francorum pdr annas 27, cum regilus sibi tubjectis. 

IT Pastiucc Theudoaldus Jilivs ejus ( Grimoaldi ) pirvulus, in loco ipsius, 
cmn pradicto I'cgne Ftagoberlo, major-domus palatii effeotus est. The ano- 
nymous continuator of Fredegaiius in the yeat 714, chap. 104. . 



31G 


THE SPIRIT OE LAWS. 


But I have some particular reflections to make here In 
respect to fiefs ; and ki the first place I do not questiop, but 
most of them became hereditary from this time. 

In the treaty of Aiideli,* Gontram and his nephew Childe- 
bert engage to maintain the donations made to the vassalt 
and churches by the kings his predecessors; and leave is given 
to the wives, flaughters, and widows of kings, to dispose by 
will, and in perpetuity, of whatever they hold of the exche- 
quer.-!' 

Marculfus wrote his formularies at the time of the mayors.;}; 
MVe find several m which the kings make donations both to 
the person and to his heirs : and as the formularies represent 
the common actions of life, they prove that part of the fiefs 
were become hereditary towards the end of the first race. 
They were far from having in those days the idea of an 
unalienable demesne ; this is a modern thing, which they 
knew neither in theory nor practice. " 

In proof hereof we shall presently produce positive facts ; 
and if we can point out a time in which there were no longer 
any benefices for the army, nor any funds for its support, we ^ 
must certainly conclude that the ancient benefices had been 
alienated. The time I mean is that of Charles Martel, who 
founded some new fiefs, which wc should carefully distinguish 
from those of the earliest date. 

When the kings began to make grants in perpetuity, either 
through the corruption which crept into the government, or 
by reason of the constitution itself, which continu.ally obliged 
those princes to confer rewards, it was natural they should 
begin with giving the perpetuity of the fiefs'‘Tather than of 
the counties. For to'deprivc themselves of some acres of land 
was no great matter ; but to renounce the right of disposing of 
the great offices, was divesting themselves of their very power. 

Cited by Gregory of Tours, book 9. See also the edict of Clolha- 
rius II, in the year 615, art. 16. 

t Vf ii quid de agris fisadibus vcl speciehm ntque pyirsidia pro arbUrii sui 
voluntate J'ucere aut cuiquam conferre volucriiit, Jixa stabdihite perpetub 
con^€7-vrtur. 

J See the 24th and the 34tb of the first book. 

§ See the 14di fomiula of tlie first book, winch is equally applicable 
to the fiscal estates given directly and in perpetuity, or given at first as 
a benefice, nid afterwards in perpetuity : Sicut ab illo aut afisco rtostTO 
fuit posscssa. See also the l7th formula, ibid. 
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CHAP. VIII.. 

In what Maimer the Allodial Estates icere changed into 
Fiefs. 

THE manner of changing an allodial estate into a fief, 
may be seen in a formulary of Marculfus.* * * § The owner of 
the land gave it to the king, who restored it to the donor by 
way of usufruit, or benefice, and then the latter nominated 
his heirs tO the kina. 

In order to ^nd out the reasons which induced them thus 
to change the nature of the allodia, I must trace the source 
of the ancieyt privileges of our nobility, a nobility who for 
these eleven centuries have been ready to undergo every hard- 
shjn, and to spill their blood in their country’s service. 

They who were seized of fiefs enjoyed very great .advan- 
tages. The composition for the injuries done them was greater 
than that of freemen. It appears by the formularies of 
Marculfus, that it was a privilege belonging to the king’s 
vassal, that whoever killed him should pay a eomposltion of 
six hundred sous. This privilege was established by the 
Salic law,t and by that of the Ripu'arians and while these 
two laws ordaiiicd a composition of six hundred sous for the 
murder of the ’ring’s vassal, they gave but two hundred sous 
for the murder cf a person fi-eeborn, if he was a Frank or Bar- 
barian living under the Salic law ; ^ and only a hundred for 
a Koman. 

■ This was not the only privilege belonging to the king’s 
vassals. When a man was summoned in court, and did not 
make his appearance, nor obey the judge’s orders, he was ap- 
pealed before the king ; || and if he persisted in his contumacy, 
he was excluded from the royal protection,^ and no one was 
allowed to entertain him, or even to give him a morsel of 
bread. Now, if he was a person of an ordinary condition, his 

• Book 1, formulary 13. 

-f- Tit. 44. See also lhe*titles 66, ^3 apd 4; and tit. 74. 

i Tit. 2. • 

§ See also the law of the Aipuarians, tit. 7 ; and the Salic law,, lit. 
44, art. 1 and 4. ^ 

II Salic law, tit. SQ'and J6. ’ 

if Ertra sermmem rests. Salic law, tit. 59 and 76. 
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goods were confiscated ; * but if he was the king’s vassal, 
they were not.f The first by his contumacy was deemed 
sufficiently convicted of the crime, the second was not ; the 
former for the smallest crimes was obliged to undergo the trial 
by boiling water, j the latter was condemned to this trial only 
in the case of murder ; ^ In fine, the king’s vassal could not 
be compelled to swear in court against another vassal, j] These 
privileges augmented daily, and the capitulary of Carloinannus 
does this honour to the king’s vassals, that they shall not be 
obliged to swear in person, but only by the mouth of their 
own vassals.^ Besides, when a person who had these honours 
did not repair to the army, 'nis punishment was, to abstain 
from .fiesh-meat and wine as long as he had been absent from 
the service; hut a freeman who neglected to follow his 
count w'as fined sixty sous,tt and reduced to a state of servi- 
tude till he paid it. 

It is very natural, therefore, to think tliat those Frinks 
who were not the king’s vassals, and much more the Homans, 
became fond of entering into the state of vassalage ; and that 
they miglit npt be deprived of their demesnes, they dev’'='od 
the usage of giving their allodium to the king, of receiving it 
from him afterwards as a fief, and of nominating their heirs. 
This usage was continued, and took jilacc e.spccially during 
the times of confusion under the second race, when every man 
being in want of a protector, was desirous to incorporate him- 
self with the other lords, and to enter as it were, into the 
feudal monarchy, because '"the political no longer existed. 

This continued under the third race, as we fi’^d by several 
charters whether they gave their allodium^' md resumed it 
by the same act ; or whether it was declared an allodium, and 
afterwards acknowledged as a fief. These were called jiejs of 
resumption. 

This does not imply that those who were seized of fiefs 
administered them with prudence and economy ; for though 
the freemen grew desirous of being possessed of fiefs, yet they 

' Salic law, tit. 59, ^1. t Ibid, tit. 76, § 1. 

t Ibid, tit. 56 and 59. § Ibid, tit. 76, § 1. 

11 ]b,id, tit. 76, § 2. 

^ Apud yeiftis Falatium, in the year 883, art. 4 and 11. 

'* Capitulary of Charleinain, in the year 812, art. 1 and 3. 

+t lirribunnum. c 

jS'ort infirmis reliquit haredibus, saysiLanibcrt d’ Ardres in Du Cange, 
on the uord alo'dis. “ 

§§ S»e those quote'd by Du Cange, in the word alodis, and those pro- 
duced by Oallanc], dn his treatise of allodial, laniJs, page 14, and the 
tijdowin'J. 
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managed this sort of estates as usufruits are managed in our 
days, j This is what induced Clia’rleinain, the most vigilant 
and attentive prince we ever had, to make a great many regu- 
lations, to hinder the fiefs from being degraded in favour of- 
allodial estates. ' It proves only that in his time most bene- 
fices were still only for life, and consec^ucntly that they took 
more care of the allodia than of the benefices; but it is no 
; ". gninent that they did not choose rather to be the king’s 
bo • linen than freemen. They might have reasons for dis- 
posing of a particular portion of a fief, but they were not 
willing to be stripped even of their dignity. 

I know, likewise, that CharlJmain complains in a certain 
capitulary, that in some places there wore people who gave 
away tk.cir fiefs in property, and redeemed them afterwards in 
the same manner.'i- But I do not say, that they were not 
fonder of the property than of tlie usnfruit ; I mean only, 
that when they could convert an allodium into a fief, which 
was to descend to their heirs, and is the case of the formulary 
above-mentioned, they had very great advantages in doing it. 


CHAP. IX. 

How the'Church Lands were converted into Fiefs. 

THE use of the fiscal lands shoul.1 have been only to serve 
as a donation, by wnich the kings were to encourage the 
Franks to uncifvtake new expeditions, and by v;hich on the 
otlicr hand these' fiscal lands weie increased. This, as I have 
already observed, was the spirit of the nation ; but these 
donations took aimther turn. There is still extant a speech 
of Chilperic,! grandson of Clovis, in which he complains that 
almost all these lands had been already given away to the 
church. Our exchequer, says he, is impoverished, and our riches 
are transferred to the clergy ; ^ notie reign now hut bishops, 
who live in grandeur, while we arc quite eclipsed. 

* Second capitulary of the year 802, art. 10 ; and the 7th capitulary 
of the year 803, art. 3; the 1st capitulary, inecrti anni, art. 49 ; thjo 5th 
capitulary of the year 806, art. 7; the capitulary of the yey 779, art. 
j 29; and the capitulary of Lewis the Pious, tn the year 829, art. 1. 

-f The 5lh of the year 806, art. 8. , 

j In Gregory of Tours, book la, chap. 46. 

§ This is what induced hinl to annul the testaments made in favour 
of the clergy, and even the donations of his father ; Gontram re-estab- 
lished them, and even-rniad® new donations. Gregofy of Tours, book 
vii, chap. 7. 
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This was the reason that the mayors, who durst not attack 
the lords, stripped the churches ; and one of the motives 
alleged by Pepin for entering Ncustria* * * § was, his having been 
.invited thither ,by the clergy, to put a stop to the encroach- 
ments of the kings, that is, of the mayors, who deprived tire 
church of all her possessions. 

The mayors of 7Vustrasia, that is the family of the Pepins, 
had behaved towards the clergy with more moderation than 
those of Neustria and Burgundy. This is evident from our 
chronicles, -f in which we see the monks perpetually extolling 
the devotion and liberality of the Pepins. They themselves 
had been possessed of the firsfplaces in the church. One crow 
does not pull out the ej/es oj' another ; as Chilperic said to the 
bit hops. J 

Pepin subdued Neustria and Burgundy; but 'as his pre- 
tence for destroying the mayors and kings was the grievances 
of the clergy, he could not strip the latter, without deting 
contrary to his own declaration, and showing th.",t he made a 
jest of the nation. However, the conquest of two great king- 
doms and the destruction of the opposite party, afforded h’m*' 
sufficient means of satisfying his generals. 

Pepin made himself master of the monarchy, by protecting 
the clergy ; his son Charles Martel could not maintain his 
power but by oppressing them. This prince, finding that 
part of the regal and fiscal lands had been given either for 
life, or in perpetuity, to the nobility, and that the church by 
receiving both from rich ‘and poor, had acquired a great part 
even of the allodial estates, he resolved to str’p the clergy ; 
and as the fiefs of the first division were no, ionger in being, 
he formed a second. § He took for himself and for his officers 
the church-lands, and the churches themselves : thus he 
remedied an evil which differed from ordinary diseases, as its 
extremity rendered it the more easy to cure. 

* See the annals of Metx, year 637. Excitor imprimis querelis sacer- 
dotum et servorum Dei, qui me sttpius adierunt ut pro sublatis injuste patri- 
muniis, &c. 

f See the annals of Metz. 

t In Gregory of Tours. 

§ Jiurolus plurima juri cccksiastico detraliens pradia Jisco sociavit, ac 
deindi miUtibm dispertivit. Ex Chronico Centulensi, lib. ii. 
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CHAP. X. 

Riches of the Clergy. 

SO great were the donations made to the clergy, that under 
the three races of our princes they must have several times 
received the full property of all the lands of the kingdom. 
But if our kings, the rEobility an^ the people, f.iund the way 
of giving them all their estates, they found also the method of 
getting them back again. The spirit of devotion established 
a great number of churches under the first race ; butthe mili- 
tary spirit was the cause of their being given away afterwards to 
the soldiery, who divided them amongst their children. What 
a number of lands must have then been taken from the clergy’s 
mensalia ! The kings of the second race opened their hands, 
and made new donations to them ; but the Normans, who 
cam’b" afterwards, plundered and ravaged all before them, 
wreaking their vengeance chiefly on the priests and monks, 
and devoting every religious house to destruction. For they 
charged those ecclesiastics with the subversion of their idols, 
and with all the ’oppressive measures of Chailemain, by which 
they had been successively obliged to take shelter in the 
north. These were animosities which the space of forty or fifty 
years had not l.teen able' to obliterate. In this situation what 
a loss must th'' clergy have sustained ! There yere hardly 
ecclesiastics left in demand the estates of v-hich they had been 
deprived. There remained, therefoie, for the religious piety 
of the third race, foundations enough to make, and lands to 
bestow. The opinions which were broached and spread in 
those days, would have deprived the laity of all their estates, 
if they had been but honest enough. But, if the clergy w'ere 
actuated by ambition, the laity were not without theirs ; if 
dying persons gave their e.states to the church, their heirs 
would fain resume them. We meet with continual quarrels 
between the lords and the bishops, the gentlemen and the 
abbots ; and the clergy must have been very hard pressed, 
^since they were obliged to put themselves under the pfotection 
of certain lords, who .granted them, a momentary defence, and 
afterwards joined their oppressors. 

But a better administration having been established under 
the third race, gave the clergy leave to augmejit their posses- 
sions ; when the Calvinists started up, and having plundfjred 

VOL. )I. Y 
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the churches, they turned all the sacred plate into specie. 
How could the clergy be sure of their estates, when th -y were 
not even safe in their per.sons ? They w'ere debating on con- 
troversial subjects, while their archives were in flames. What 
did it avail them to demand back of an impoverished nobility, 
those estates which were no longer in the possession of the 
latter, but had been conveyed into other hands by different 
mortgages. The clergy have been long acquiring, and have 
often refunded, and still there is no end of their acquisitions. 


CPIAP. XI. 

State q/ Europe at the Time of Charles Martel. '' 

CHARLES MAR'rEL, who undertook to strip the 
clergy, foulid himself in a most happy situation. 1-ie'was 
both feared and beloved by the soldiery ; whose interest he 
promoted, having the pretence of the war against the Saracens, 
He was hated, indeed, hy the clergy, but he had no need of 
their assistance.* The pope, to whom he was necessary, 
stretched out his arms to him. Every one knows the famous 
embassy he received frejm Gregory III.|' These two powers 
were strictly united, because vhey supported each other : the 
pope stoodj in need of the Franks to assist, him against the 
Lombards and the Greeks ; the Franks IfJ. occasion for the 
pope, to servo for a barrier against the Greeks, and to embar- 
rass the Lombards, It was impossible, therefore, for the 
enterpvize of Charles Martel to miscarry. 

S. Eucberius, bishop of Orleans, had a vision which 
frightened all the princes of that time. I shall produce on 
this occasion the letter written by the bishops assembled at 
Rheiras to Lewis king of Germany, who had invaded the 
territories of Charles the Bald; J because it will give us an 
insight into the situation of things in those times, and the 

■* See, the annals of Metz. 

t ILpiUolam (juoijue, detreto Rmnanomm principum, sibi pradietus prasJ, 
Gregorius niserat, quod sesepopulus S&nanus, relicta imperatoris domina- 
i'orie^ ad suam definsionem et invidam clemmtiam convertere voluisset. 
Annals of Metz, year 741. Eo pucto potrato, ut a partibus imperatoris 
reccieret. Fredegarius, 

t Anno 858; aimd Carisiacum; Balwtius’s edition, tom. 1, page 
101 . 
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temper of the people. They say,* “ That S. Eucherius 
having) been siiatclicJ up into heaven,’ saw Charles Jlartel 
tormented in the bottom of hell by order of the saints, who 
are to sit with Christ at the last judgment ; that he had 
been condemned to this punishment before his time, for having 
stript the church of her po.ssessions, and thereby charged him- 
self with the sins of all those who founded these livings ; that 
king Pepin held a council upon this occasion, and had ordered 
all the church-lands he could recover to he restored ; that as 
he could get back only a part of them, because of his disputes 
with Vaif're, duke of Atjuilalne, he issued out letters called 
precaria for the remainder, ana made a law that the laity 
should pay a tenth part of the church lands they possessed, 
and twelve deniers for each house ; that Chailemain did not 
give the church-lands away ; on the contrary, that he pub- 
lished a capitulary, by which he engaged both tor himself and 
for his successors never to make any such grant ; that all they 
.say is committed to writing, and that a great many of them 
heard the whole related by Lewis the Debonnairc, the father 
of tiiusg two kings.’’ 

King Pepin’s regulation, mentioned by the bishops, was 
made in the council held at Leptines.j The church found 
this advantage in it, that such as had received those lands, 
held them no linger but in a precarious manner; and more- 
over that she received the tithe or tenth part, and twelve 
deniers for every house that had belonged to her. But this 
was only a palliative, -vhich did. not remove the disorder. 

Nay, it mch\ith opposition, and Pepin was obliged to make 
another capitulary, ^ in which he enjoins those wdio held any 
of those benefices to pay this tithe and duty, and even to 
keep up the houses belonging to tlie bi.shopric or monastery, 
under the penalty of forfeiting those po.s.sessions. Charlemain 
renewed the regulation of Pepin. || 

■' Anno 858, npud Caiisiacura ; Baluziiis'- edition, art. 7, page 109. 

f Precaria, fjuhd precilms ulendum concedilur, says Cujas, in bis notes 
upon the first IBook of Fiefs. I find in a diploma of king Pepin, dated 
the 3i'd year of his reign, that this prince was not the first who estab- 
lished these precaria; he ciles one made by the mayor Eirnin, and 
continued alter Ins time. See the diploma of the king, ip the 5th' tom. 
of the Historians of France By the Benedictins, art. 6. j 

I In the year 743, see the 5th book of the Capitularies, art. 3, Balu- 

zius’s edition, page 825. ' ’ 

§ That of Metz, in the yearj730, art. 4. , 

II See his Capitulary, in tlje year 803, given at Wojms ; Baluzius’s edi- 
tion, p. 411, where he regulates the precarious contract; and that of 
Frankfort, in the year f94, p. 267, art. 24, in relation to the repairing 
of the houses : and that of'lhe year 800, p. 3.30. 
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That part of the sfime l^etter, which says, that Chavlemain 
promised both for himself and for his successors, never to 
divide again the church-lands among the soldiery, is agreeable 
to the capitulary of this prince, given at Aix-la-Chapelle, in 
the year 803, with? a view of removing the apprehensions of 
the clergy upon this subject. But the donations already made 
were still in force.* * * § The bishops very justly add, that Lewis 
the Debonnaire followed the example of Charlemain, and did 
not give away the church lands to the soldiery. 

And yet the old abuses were carried to such a pitch, that 
the laity under the children of Lewis the Debonnaire prefen'ed 
ecclesiastics to benefices, or turned them out of their livings, ■]- 
without the consent of the bishops.j; The benefices were 
divided amongst the next heirs,§ and when they were held in 
an indecent manner, the bishops had no other remedy left 
than to remove the relics.|{ 

By the capitulary of Compiegne,^ it is enacted, (hat tlie 
king’s commissary shall have a right to visit every monastery, 
together with the bishop, by the consent, and in presence of 
the person who holds it ; and this shows that the abvsc ' was 
general. 

Not that there were laws wanting for the restitution of the 
church lands. The pope having reprimanded the bishops for 
their neglect in regard to the re-establishmeiu of the monas- 
teries, they wrote to Charles the Bald that they were not 
affected with this reproach, because they were not culpable 
and they reminded him of what had bfeen promised, resolved, 
and decreed, in so many national assemblie-''..’ Accordingly 
they (juoted nine. <■ ‘ 

Still they went on disputing ; till the Normans came and 
made them all agree. 

* As appears by tlie preceding note, and by the capitulary of Pepin, 
king of Italy, where it says, that the king would give the monasteries 
in fief to those who would swear allegiance for hefs : it is added to the 
law of the Lombards, book iii, tit. 1, § 30 ; and to the Salic laws, Col- 
lection of Pepin's laws in Ecliard, p. 195, tit. 26, art. 4. 

f See the constitution of Lotharius I, in the law of the Lombards, 
book iii, law 1, § 43. 

\ Cum consiiio et consensu ipsius qui locum retinet. 

§ See the constitution of Lotharius I, in the law of the Lombards, 
book iii, law 1, § 44. ' 1) Ibid. i 

If Given the 28th year of th^ reign cf Charles the Bald, in the year 
868. Baluzius’s edition, p. 2 and 3,, 

Concilkem apud Bonoilum, the I6iii year of Charles the Bald, in 
the year 836, BaWbus’s edition, p. 78. 
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CHAP. XII. 

Establishment of the Tithes. 

THE regulations made under king Pepiir had given the 
church rather hopes of relief, than effectually relieved her ; 
and as Charles Martel found all the landed estates of the 
kingdom in the hands of the clergy, Charlemain found all the 
church lands in the bands of thtfsoldiery. The latter could 
not be compelled to restore a voluntary donation; and the 
circumstances of that time rendered the thing still more im- 
practicable than it seemed to be of its own nature. On the 
other hand, Chr'stianity ought not to have been lost for want of 
ministers, churches, and instruction.*' 

This was the reason of Charlemain’s establishing the titlies,t 
a new kind of property, which had this advantage in favour 
of tlip, clergy, that as they were given particularly to the 
churcff, it was easier in process of time to know when they 
were usurped. 

Some have attempted to make this establishment of an 
earlier date; but the authorities they produce seem ratlier, I 
think, to prove the contrary. The constitution of Clotharius 
says,l; only that they shall not raise certain tithes on church 
lands ; ^ so far then was the church "from exacting tithes at 
that time, th&\its whole pretension was, to be exempted from 
paying them. The second council of Macon, f| which was 
held in 585, and ordains the payment of tithes, says, indeed, 

* In the civil wars which broke out at the time of Charles hlartel, 
the lands belonging to the church of Ilheims were given away to lay- 
men ; the clcrjiy were left to shift as well as they could, says the life of 
Remigius, Snrius, tom. 1, p. 279. 

-(• Law of the Lombards, book, iii, til. 3, § 1 and 2. 

I It is that on which I have descanted in the 4th cliapter of this 
book, and which is to he found in Baluzius’s edition of the capitularies, 
torn. 1, art. It, p. 9. 

§ Agraria cc pascuarm vet deciims porconan ecclesi-x concediiims, ita aut 
actor aid derimator in rehus ccclcsiie nulbis acccdut. The capitulgry of 
Charlemain in the year 800, Baluzius’s edition, p. 33tj, explains ex- 
tremely well what is meant by that sort oflithe from which the church 
is exempted by Clotharius ; it awas th^ tithe of the swine which were 
put into the king’s forests to fatt<in ; and Charlemain enjoins his indges 
to pay it, as well as other people, in order to set an 'example ; it is 
plain, that this was a right' of seigniory or economy. , 

II Canorie 5, e.v larto 1 ,, cuncilioram aniiquorum fSulliic opein .Incoln 

Sirmundi. 
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tlmt they were paid in ancient times ; but it says also, that 
the custom of paying them was then abolished. 

No one questions but that the clergy opened the Bible before 
Charlcmain’s time, and preached the gifts and offerings of the 
Leviticus. But I dare sav, that before that prince’s reigh, 
though the tithes might have been preached up, they were 
never established. 

I took notice that the regulations made under king Pepin 
had subjected those who were seized of church lands in fief, 
to the payment of tithes, and to the repairing of the churches. 
1 1 was a groat point to obligp by a law, whoso equity could 
not be disputed, the principal men of the nation to set the 
example. 

Charlemain did more ; and we find by the capitulaj y tk 
that he obliged his own demesnes to the payinent of 
the tithes : this was still a more striking cxatnple. 

But the commonalty are rarely influenced Ity example to 
sacrifice their interests The synod of Franklbrt furnished 
them with a more cogent motive to pay the tidus.f A capi- 
tulary was wade in that synod, wherein it is said, that'-in vhb 
last famine the spikes of corn were found to contain no sced,J 
the infernal spirits having devoured it all, and that those 
spirits had been heard to reproach them with not having paid 
the tithes ; in consequence of which it was ordained that all 
those who were seized of church lands, should pay the tithes ; 
and the next consequenge was, that the obligation extended to 
all. t 

Charlemain’s project did not succeed at first', for it seemed 
too heavy a'burtheq.^ The payment of thf'titlies among the 
Jews was connected with the plan of the foundation of their 
republic ; but here it was a burthen quite independent of the 
other charges of the establishment of the monarchy. W e find 
by the regulations added to the law of the Lombards 1| the diffi- 
culty there was in causing the tithes to be accepted by the 
civil laws ; and as for the opposition they met with before 


^ AU. 0, Baluzius’s edition, p. 332. It was given in the year 800. 

-(• Held under Cliailemaiii, lu the year 79-1. 

I Eiperimento enim didicimus in mrno qua ilia valida fames irrepsit, 
(huditc i'acuas amionas a^deemmibus devoratas, et voces exprobratiem^ 
uuditus, &c. Baluzms’s edition, p. 26'^, art. 23. 

§ See among the rest the capitulary of Lewis the Debonnaire, in the 
yem 329 , Balrjzius’s edition, p. 6G3, against those who to avoid paying 
Uthes neglected to cultivate the lands, 8cc. art. 5. Nbjiis quidem et 
d('( i)iiis, unde et puiilvr nosier ct nos frequenter in diversis placilts admoni- 

IliDIt III flcitllUS. ’ " , 

ii \iiiong olheis, lli.il ot Lolli.iiiU', hook in, lit. 3, chap. 6. 
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they were admitted by the ecclesiastic laws, wc may easily 
judge ot it from the different canons' of tiie councils. 

1 he people consented at length to pay the tithes, upon 
condition that they might have a power of ledeemmg them. 
Ihis the constitution of Lewis the Lebonnaire,"'' and that of 
the emperor Lotharius his son, would not allow. )' 

The laws of Charlemaln, in regard to the establishment of 
tithes, were a work of necessity, not of superstition ; a work, 
in short, in which religion only was concerned. 

His famous division of the tithes into four parts, for the 
repairing of the churches, for the poor, for the bishop, and for 
the clergy, manifestly proves that he wanted to restore the 
church to that flxt and permanent state of which she had 
been divested. 

His will shows that he was desirous of repairing the mis- 
chief done by Lis grandfather Charles Martel. j; He made 
three equal shares ol hi.s moveable goods ; two of these he 
would have divided each into onc-and-twenty parts, for the 
one-and- twenty mctiopolitan churches of his empire ; each 
'part "ms to be sub-divided between the metropolitan, and the 
suffragan bishops. The remaining third he distributed into 
four parts, one he gave to his children and grand-children, an- 
other was added to the two-thirds already bequeathed, and the 
other two were assigned to charitable uses. It seems as if he 
looked upon the immense donation he was making to the 
church, less as a religious act, than as a political distribution. 


CHAP. XIII. 

Oy the JEleciion of Bishops and Abbots. 

AS the church was grown poor, the kings resigned the 
right of nominating to bishopricks and other ecclesiastic bene- 
ficcs.§ The princes gave themselves less trouble about the 


* In the year 829, art. 7, in Baluzias, tofti. 1, p. 663. 

+ In the law of the Lombards, booLiii, tit. 3, § 8. 

t It is a kind of codicil produced by Eginhard, and different froin the 
will itself, whicli we find in tSoldastus and Baluzius. 

§ See the Capitulary of Charlemain in the year 863, art. 2, Baluzius's 
edition, p. 379; and ibe edict of Lewis the Pious, ih the year 834, in 
Goldast. CoiisUt, Imperial, tom. 1. 
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ecclesiastic ministers ; and the candidates were less solicitous 
in applying to their authorities. Thus the church received 
a kind of compensation for the possessions she had lost. 

Hence, if Lewis the Dcbonnairc left the people of Rome iji 
possession of the ?'ight of choosing their popes, it was owing 
to the general spirit that prevailed in his time ;* * * § he behaved 
in the sanle manner to the see of Rome as to other bishopricks. 


CHistP. XIV. 

Of the Fiefs ^Charles Martel. 

I SHALL not pretend to determine whether Charles 
Martel in giving the church lands in fief, made a grant of 
them for life or in perpetuity. All I know is, that under 
Charlemain,t and Lotharius I,| there were possessions of 
that kind which descended to the next heirs, and were flrvided 
amongst them. 

I find, moreover, that one part of them was given as allodia, 
and the other as fiefs.^ 

I took notice that the proprietors of the allodia were subject 
to the service all the same as the possessors of the fiefs. 
This, without doubt, jvas partly the reason that Charles 
IMartel made grants of allodial lands, as well as of fiefs. 

* This is irfenjionecl in tlio famous canon, Fi:dovicus, which is a 
palpable forgery; it is'in Baluzius’s edition, p. 59'i, m the year 817. 

t As appears by lus capitulary, in the year 301, art. 17, in Baluzius, 
tom. 1, p. 360. 

1 See his constitution, inserted in the code of the Lombards, book 
iii, tit. 1, § 44. 

§ See the above constitution, and the capitulary of Charles the Bald, 
in the year 846, chap. 20, in Villa Sparnaco, Baluztus’s edition, tom. 2, 
p. 31, and that of theyear853, chap 3 and 5, in the synod of Soissons, 
Baluzius’s edition, tom. 2, p. 54 ; and that of the year 854, apud Atti- 
niaciim, chap. 10. Baluzius’s edition, tom. 2, p. 70. See also the first 
capitulary of Charlemain, incerti anni, art. 49 and 56. Baluzius’s edi- 
tion, tom. 1, p. 519. 
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CHAP. XV. 

The same Subject continued. 

WE must observe, that the fiefs having been changed into 
church lands, and these again into fiefs, they borrowed some- 
thing of each other. Thus the church lands had the privi- 
leges of fiefs, and these had tlje privileges of church lands. 
Such were the honorary rights of churches, which began at 
that time,* And as those rights have been ever annexed to 
the judiciary power, in preference to what is still called the 
fief, it follows that the patrimonial jurisdictions were estab- 
lished^at the sanic time with those very rights. 


CHAP. XVI. 

Confusion of the Roi/altij and Maj/oralti/. The Second Race. 

THE connexion of my subject has made me invert the 
order of time, so as to speak of Charlemain before I had men- 
tioned the famous epocha of the translation of the crown to 
the Carlo%ing\^us under king Pepin: a revolution which, 
contrary to the nature of ordinary events, is more remarked 
perhaps, in our ur.ys than when it happened. 

The kings had no authority; they had only an empty 
name. The regal title was hereditary, and that of mayor 
elective. Though it was latterly in the power of the mayors 
to place any of the IMerovingians on the throne, they had not 
yet taken a king of another race; and the ancient law which 
fixed the crown in a particular family, was not yet erased out 
of the hearts of the Franks. The king’s person was almost 
unknown in the monarchy ; but the royalty was established. 
Pepin, son of Charles Martel, thought it would be proper to 
confound those two titles, a confusion which would leave it a 
anoot point, whether the new royalty .was hereditary or not ; 
and this was sufficient for iim, who to the regal dignity had 
joined a great power. ^The mayor’s authority was then 

• J 

’ See the Capitularies, book 5, art. 44, and the edict of Piste'S in the 
year 869, art. 8 and oj'whfte we find the honorary rights of the lords 
established, in the same manner as they are at this very day. 
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blended with that of the king. In the mixtuve of these two 
authorities a kind of recohciiiatiou was made , the msiyor had 
been elective, and the king hereditary : the crown at the be- 
ginning of the second race was elective, because the people 
chose ; it was hereditary, because they always chose in fne 
same family. 

Father le Cointe, in opposition to the authority of all an- 
cient records,'!' denies that the pope authorised this great 
change ; and one of his reasons is, that ho would have com- 
mitted an injustice. "J; A fine thing to sec an historian judge 
of facts from the circumstances of duty ; at this rate we should 
have no history at all. 

Be that as it may, it is very certain that immediately after 
duke Pepin’s victory, the jMerovingians ceased to be the 
reigning family. \Vhen his grandson Pepin was crowned 
king, it was only a ceremony the more, and- a phantom the 
less ; he acquired nothing thereby but the royal ornaments, 
there was no change made in the nation. 

This I have said in order to fi.x tlie moment of the revolu- 
tion, that wa may not be mistaken in looking upon that as k 
revolution which was only a conseciuencc of it, 

When Hugh Capet was crowned king at the beginning of 
the third race, there was a much greater change, because the 
kingdom passed from a state of anarchy to some kind of 
government ; but when Pepin ascended the throne, there was 
only a transition from one government to another of the same 
nature. , *. 

When Pepin was crowned king, there w?j only a change 
of name : bht, when Hugh Capet was crovyied, there vvas a 
change in the nature of the thing, because 'by uniting a great 
fief to the crown, the anarchy ceased. 

When Pepin was crowned, the title of king was united to' 
the highest office ; when Hugh Capet was crowned, it was 
annexed to the greatest fief. 

' See tlie w ill of Charlemain, and tlie division which Lewis the De- 
bonnaive made to his children in the assembly ot the states held at 
Querzy, produced by Goldast, quern populus cligere relit, ut patri suo 
succedut in regni luercJitatc. 

f (The anonymous Chi'on. m the year 752 ; and Chronic. Cental, in 
the year 754.’ 

I Fabella quee post Pippini mortem excogitata est, equitati ac sanctitau 
Zacharne papie plurimwn advet^atur ...... Ecclesiastic Annals of the 

Erench, tom. 2, p. 319. 
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A particular CircumHance in the Election of the Kings of the 
Second Race. 

WE find by the formulary of Pepin’s coronation, that 
Charles and Carloinan were alsi anointed ; * * * § and that the 
French nobility bound themselves, on pain of interdiction 
and excommunication, never to choose a prince of another 
family.'j- ' 

It appears liy the wills of Charlcmain and I.ewis the De- 
bonualre, that the Franks made a eboice among the king’s 
children ; whifh agrees with the above-mentioned clause. And 
when the empire was transferred from Charlcmain’s family, 
ohs election, which before had been conditiontd, became simple 
and alisolufc ; so that the ancient constitution was altered. 

Pepin perceiving himself near his end, assembled the lords, 
both temporal and spiritual, at St. Denis, and divided his 
kingdom between his two sons Charles and Cavloman J W e 
have not the acts of this assembly; but we find what was 
there transacted, in the author of the ancient historical collec- 
tion, published by Caiiisius, and in the writer of the annals 
of Mentz,^ air^rding to the observation of Paluzius.|| Here 
I meet with two things in some measure contradictory; that 
he made this division with the consent of th5 nobility, and 
afterwards that he made it by his paternal authority. This 
proves what I said, that the people’s right in the .second race 
was, to choose in the same family ; it vras properly speaking, 
rather a right of exclusion, than that of election. 

This kind of elective right is confirmed by the records of 
the second race. Such is this capitulary of the division of the 
empire made by Charlcmain among his three children, in 
which, after settling their shares, he says, ^ “ That if one <f 


* Vol. 5th of the historians of France by the Benedictins, p. 9. 

-f Ut nmquam de alterius Imthis regent in tmo prasumant eligere, sed ex 
ipsorum. Vol. 5th of the historians of France, p. 10. 

X In the year 76R. j 

§ Tom. 2, lectionis antiqute. 

(I Edition of the Capitularies, tom. 1, p. 188. 

IT In the 1st Capituitiry of the year 806. BaUiziu^s edition, p. 439, 
art.S. ’ 
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ihe three brothers happens to have a son, such as the people shall 
he willing to choose as It Jit person to succeed to liis j'athers 
kingdom, his uncles shall consent to it.” 

This same regulation is to be met with in the partition 
which Lewis the Dehonnaire made among his three children, 
Pepin, Lewis, and Charles, in the year 837, at the assembly 
of Aix-la-Chapellc : * and likewise in another partition, made 
twenty years before, by the same emperor, in favour of Lotha- 
rius, Pepin, and Lewis.'}* We may likewise see the oath 
which Lewis the Stammerer took at Compiegne, at his coro- 
nation. / Lewis, by the divine mercy, and thepcoples election, 
appointed kin^, do promise . What I say is confirmed 

by the acts of the council of Valence, held in the year 890, for 
the election of Lewis, son of Boson, to the kingdom of Arles. ^ 
Lew'is was there elected, and the principal reason they gave 
for choosing him, is, that he was of the impciial family, || that 
Charles the Fat had conferred upon him the dignity of king, 
and that the emperor Arnold had invested him by the sceptre, 
and by the ministry of his ambassadors. The kingdom of 
Arles, like j-he other dismembered or dependent kingdsms 6i 
Charlemain, w'as elective and hereditary. 


epAP. XVII I . 

Charlemain. 

CHARLEMAIN’S attention was, to restrain the pow'erof 
the nobility within proper bounds, and to hinder them firom 
oppressing the freemen and the clergy. He balanced the 
several orders of the state, and remained perfect master of 
them all. The whole was united by the strength of his 
genius. He led the nobility continually from one expedition 
to another ; giving them no time to form conspiracies, hut 


Goldast. Imperial. Conslitut. tom. 2. p. 19. 

•f Baluzius’s edition, p. 574, art. 14. Si vero atiguis illorum decedens 
legitimos films reliqvent, non inter cos potestas ipsa dividatur, sed poti'.iS 
populus pariter conveniens, ununc e.r eis quem doininus voluerit eligat, et hunc 
senior frater in loco fratris et filii suscipiat. 

“ t Capitulary nf the year 877. Baluztus’s edition, p. 272. 

§ T'l Father Lahbe’s Council.^, tom. S', col. 424; and in Dumont's 
Corp. Diplomat; tom. I, art. 36. 

II By the mother’s side. 



Book XXXT. — Chap. 18. 


333 


employing them entirely in the execution of his designs. The 
empire i^as supported by the greatness of its chief ; the prince 
was great, but the man was greater. The kings, his children, 
W'ere his first subjects, the instruments of his power, and 
patterns of obedience. He made admirable regulations ; and, 
what is still more admirable, he took care to see them exe- 
cuted. His genius diffused itself through every part of the 
empire. We find in this prince’s laws a spirit of forecast and 
sagacity that comprises every thing, and a certain force that 
appears irresistible. All prete.xts for evading the performance 
of duties are removed, neglects arc corrected, abuses reformed 
or prevented.* He knew how to punish, but he understood 
much better how to pardon. He was great in his designs, and 
simple in the execution of them. No prince ever possessed in 
a higher degree the art of performing the greatest things with 
ease, and the mo&t difficult with expedition. He was conti- 
nually visiting the several parts of his vast empire, and made 
them feel the freight of his hand wherever he fell. New diffi- 
culties sprung up on every side, and on every side he removed 
t'hein. Never prince had more resolution in facing dangers ; 
never prince knew better how to avoid them. He mocked all 
manner of perils, and particularly those to which great con- 
querors are generally subject, namely conspiracies. This 
surprising prince was extremely moderate, of a very mild 
character, plain and simple in his behaviour. He loved to 
converse freely with the lords of his court, lie indulged, 
perhaps, too ,'puch, hi-s passion for the fair sex ; a failing, 
however, which’ in a prince who always governed by himself, 
and w ho spent his life in a continual scries of tojls, may merit 
some allowance. Ho was wonderfully exact in his e.xpcnses ; 
administering his demesnes with prudence, attention, and 
economy. A father might learn from his laws how to govern 
his family ; and we find in his capitularies the pure and sacred 
source from whence he derived his riches .j- I shall add only 
one word more : he gave orders that the eggs in the bartons 
on his demesnes, and the superfluous garden stuff should be 
sold ; J a most wonderful economy in a prince, who had dis- 
tributed among his people all the riches of the Lombards, and 

'* iSeehis Srd" Capitulary of the yearStl, p. 486, art. 1, 5, 6, 

7, and 8; and the 1st Capitulary of the year 812, p. 490, art. 1 •, and the 
Capitulary of the year 812, p. 4^4, art. 0 and 11. 

•f See the Capitulary de fSWjs iil the year 800; his 2nd_Capitulary pf 
the year 813,att.'6 and lOjjand the 5th book of the Capitularies, art. 
303. „ 

1 Gapitul. de Villis, sA-t. See this whole Capitulary, which is a 
master-pioce of prudence, good administration, and economy. 
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the immense treasures of those Huns that had plundered the 
whole world. 


CHAP. XIX. 

The same Subject cmtimied. 

THIS great prince was ^fraid lest those whom he intrusted 
in distant parts with the command, should be inclined to re- 
volt ; and thought he should find more docility among the 
clergy. For this reason, he erected a great number of 
hishoprichs in Germany, and endowed them with very large 
fiefs.* It appears by some charters that the clauses contain- 
ing the prerogatives of those fiefs, were not dilferent from such 
as were commonly inserted in those grants ;i- though at pre- 
sent we find the principal ecclesiastics of Germany invested 
with a sovereign power. Be that as it may, these weee sun^e 
of the contrivances he used against the Sa.Kons. That which 
he could not e.\pect from the indolence and supineness of a 
vassal, he thought he might promise himself from the sedulous 
attention of a bishop. Besides, a vassal of that kind, far from 
making use of the conquered people against him, would rather 
stand in need of his assistance to support himself against his 
people. 


C H A P: XX. 

Lncis the Deboimairc. 

WHEN Augustus Ctesar was in Egypt, he ordered 
Alexander’s tomb to be opened ; and upon their asking him 
whether he was willing they should open the tombs of the 
Pta’emys, he made answer, that he wanted to see the king, 
and not'the dead. Tljus, in the history of the second rac^ 

See among others the foundatiofl of^the archbishoprick of Bremen, 
in the Capitulary qf the year 789. Baluzius’s edition, p. 245. 

t l^or Histancq, the prohibition to the king's judges against entering 
upon the territory to demand the^eda, and^ other duties. I have said 
a good deal concerning this in the preceding book. 
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we are continually looking for Pepin and Charlemain ; we 
want to see the kin"s, and not the dead. ' 

A pnnee who was the sport of his passions, and a dupe 
even to his virtues ; a prince who never understood rightly 
elti.er his own strength or weakness ; a prince who was inca- 
pable of making himself either feared or beloved ; a prince, in 
fine, who with few vices in his heart, had all manner of defects 
in his understanding, took the reins of the empire into his 
hands which had been held by Charlemain. 

At a time when the whole world is in tears for the death of 
his father, at a time of surprise and alarm, when the subjects 
of that extensive empire, all calf upon Charles, who is no 
more ; at a time w hen he is advancing with all expedition to 
take possession of his father’s throne, he sends some trusty 
officers before him, in order to seize the persons of those who 
had contributed to the irregularity of his sisters. This step 
was productive of the most terrible catastrophes.'^ It was 
imprudent and precipitate. He began with punishing domes- 
tic crimes, before he reached the palace ; and with alienating 
the misds of his subjects, before he ascended the throne. 

His nephew, Bernard, king of Italy, being come to implore 
his clemency, ho ordered his eyes to be put out, which proved 
the cause of that prince's death a .few days after, and created 
Lewis a great many enemies. His apprehension of the con- 
sequence induced him to shut his brothers up in a monastery; 
by which means the nuinbcr of his enemies increased. These 
two last transactions were afterwards 'laid to his charge in a 
judicial inannt'^, and his accusers did not lail to tell him, that 
he had violated his oath, and the solemn promises wffiich he 
had made to his hither on the day of his coronation .'f 

After the death of the empress I Icrmcngardis, by whom he 
had three children, he married Judith, and had a son by that 
princess ; but soon mixing ail the indulgence of an old hus- 
band, with all the weakness of an old king, he flung his family 
into a disorder, which was followed hy the downfall of the 
monarchy. 

He was continually altering the partitions he had made 
among his children. And yet these partitions had been con- 
firmed each in their turn by his own oath, and by those of 
his children and the nobility. This was as if hd wanted to 
tty the fidelity of his subjects ; it was 'endeavouring by confii- 


* The anonymous author of the Life of Lewis the fiehonnaire in 
Duchesne’s Collection, tom.’ 2, p. 295. 

t See his trial and d* ciraumstances of his deposition, in Duchesne’s 
Collection^ tom. 2, p. 133. ’ 
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sion, scruples, and equivocation, to puzzle their obedience ; it 
was confounding thee diffcccnt rights of those princes, and ren- 
dering their titles dubious, especially at a time wlifen there 
were but few fortresses, and when the principal bulwark of 
authority was the fealty sworn and accepted. 

The emperor’s thildren, in order to preserve their shares, 
courted the clergy, and granted them privileges till then un- 
heard. These privileges were specious; and the clergy in 
return were made to warrant the revolution in favour of those 
princes. Agobard represents to Lewis the Debonnaire, his 
hating sent Lotharius to Rome, in order to have him declared 
emperor ; and that he had tnade a division of his dominions 
among his children, after having consulted heaven by three 
days fasting and praying. AVhat defence could such a weak 
prince make against the attack of superstition .J* ■ It is easy to 
perceive the shock which the supreme aui;^hority must have 
twice received from his imprisonment, and from his ■ public 
penance ; they would fain degrade the king, , and they de- 
graded the regal dignity. 

We find a difficulty at first to conceive how a prince who 
was possessed of several good qualities, v ho had some know- 
ledge, who had a natural disposition to virtue, and who in 
short was the son of C'harlemain, could have such a number of 
enemies,t so impetuous and implacable as even to insult him 
in his humiliation, and to be determined upon his ruin : and, 
indeed, they would have utterly completed it, if his children, 
who in the main w'cre nlore honest than they, had been steady 
in their design, and could have agreed among^' themselves. 


CHAP. XXL 

The same Subject continued. 

THE strength and solidity for which the kingdom was 
indebted to Charlemaln, still subsisted under Lewis the 
JDebonnalre in such a degree as enabled the state to support 

its gran^eulr, and to .commuid respect from foreign nations. 


* See his letters. 

' t See his ffial and the circumstances oS his deposition, in Du Chesne’s 
Coil^''tion, tom. 2,"p. 331. See also his Itfe written by Tegan : Tanto 
enim odio laborabdt, ut taderet eos vita ipsiits, sayg this anonymous author 
in Du Chesue, tom. 2, p. 307. 
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Thp prinpp.'s undprstanding v.as «cak, but the nation vas 
warlikpv llis authority declined at home, though there seemed 
to be no diminution ot’jiowcr abroad. 

Charles lUartcl, Pepin, and Charleniain, v,ere in succession 
rd'.sjrs of the monarchy . The first Hatterod the avarice of the 
soldiers ; the other tv\o that of the clergy- 

In the French constitution, the whole power of the state 
was lodged in the h.ands of the king, the nobility, and clergy. 
Charles Illartel, Pepin, and Charlemaiii, joined sometimes 
their interest with one of those parties to check the other and 
generally with both ; but Lcwi.v, the Debonnaire could gain 
the affection of neither. He disobliged the bishops by pub- 
lishing regulations uhich had the air of .severity, because he 
carried tilings to a greater length than was agreeable to their 
inclination. Very good laws may be ill-timed. The bishops 
in those days, being accustomed to take the field against the 
Saracens, and the Saxons, had very little of the spirit of 
religion.’’'’ On the other hand, as he had no longer any confi- 
dence ill the nobility, he promoted mean people, turning the 
noblesi'out of their employments at court, to make room for 
strangers and upstarts. f By these means the affections of the 
two great bodies of the nobility and clergy were alienated 
from their jirincc, the consequence of which was a total de- 
sertion. 


CHAP. XXII. 

T/ie same Subjccl continued. 

BUT what chiefly contributed to weaken the monarchy, was 
the extravagance of this prince in alienating the crown 
demesnes. I And here it is that we ought to listen to the 
account of Nitard, one of our most judicious historians, a 
grandson of Charlemaiii, strongly attached to Lewu’s the De- 
bonnaire. and who w'rotc his history by order of Charles the 
Bald. 

, * Tegan says that what seldom happened under Charleniain, was a 
common practice under Lewis. j 

t Being desirous to check the nobilify, he promoted one Bernard to 
the place of chamberlain, by vibich the great lords were exasperated to 
the highest pitch. ' ■’ 

J Vitim regias qua erqnt sui et avi et tritavi, JideUbui‘Suis tradidit eat in- 
possessiones sempiternas; fciA enim hoc diu tempore. Tegan de Gestis 
Ludovici ?ii. 

VOI.. 31. 


Z 
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He says, “ that one Adelhavd for some time gained such an 
ascendant over tlie efnper6r, that this prince conformed to his 
will in every thing ; that at the instigation of this favourite, 
he had granted the crown lands to every body that asked 
them,* by which means the state was ruined.”-)- Thus he did 
the same mischief throughout the empire, as I observed’ he 
had done in Aguitaine the former Charleraain redressed ; 
but the latter was past all remedy. 

The state was reduced to the same debility in which 
Charles Martel found it upon his accession to the mayoralty ; 
and so desperate were its circumstances, that no exertion of 
authority was any longer cap'able of saving it. 

The treasury was so exhausted, that in the reign of Charles 
the Bald, no one could continue in his employments, nor be 
safe in his person, without paying for it.§ Wheh they had it 
in their power to destroy the Normans, they took money to 
let them escape :|| and the first advice which Hincraar gii’es to 
Lewis the Stammerer, is to ask of the assembly of the nation, 
a sufficient allowance to defray the expenses of his household. 


CHAP. XXIII. 

The sdine Subject continued. 

THE cle^rgy hail reason to repent the protection they had 
granted to the children of Lewis the Debonnaire. This 
prince, as I have already observed, had never given any of the 
church-lands by precepts to the laity ; but it was not long 
before Lotharius in Italy, and Pepin in Aquitaine, quitted 
Charlemaln’s plan, and resumed that of Charles Martel. The 
clergy had recourse to the emperor against his children, but 
they themselves had weakened the authority to which they 
appealed. In Aquitaine some condescension was shown, but 
none in Italy. 

* ilmc tihcrtutcs, hinc publica in propriisusibus distribuere suusit. Nnard, 
lib. 4, prppe hnem. 

|- Rcuipulitkum pcniiils annutlavit. Ibid. 

4 See book xxx. c. 13. c 

§ Hincmarj let. 1, to Lewis the Stammerer. 

II See ihe fragment of the Chronicle tff the Monastery of S. Sergius 
in An^tirs., ui Ducliesne, tom. u. page 40.' 

See what the bisliops say in the synod of the year 845, apud Teu~ 

dams' I ilfmii, .nt. 4. 
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The civil wars with ivhich the life of Lewis the Debonnaire 
had br'cn embroiled, were the seed of those which followed his 
death. The three brothers Lotharius, I.ewis. and Charles 
endeavoured each to bring over the nobility to their party. 
Tt such as were willing therefore to follov; them they granted 
church lands by yirccc/jts; so that to gain the nobility, they 
sacrificed the clergy. 

We find in the capitularies,'^ that those princes were 
obliged to yield to the importunity of demands, and that what 
they would not often have freely granted, was extorted from 
them : we find that the clergy t^iought themselves more op- 
pressed by the nobility than by the kings. It appears that 
Charles the Bald 'f became the greatest enemy of the patri- 
mony of the clergv, whether he was most incensed against 
them for having degraded his father on their account, or 
whether he was' the most timorous. Be that as it may, we 
meet with continual quarrels in the capitularies, between the 
clergy who demanded their estates, and the nobility who re- 
fused or deferred to restore them ; and the kings acting as 
Snediqtors. 

The situation of affairs at that time is a spectacle really 
deserving of pity. IVhile Lewis the Debonnaire made im- 
mense donations out of his demesnes to the clergy ; his 


* Sec the synod in the year 845, apnd Tcudonkvilhm, art. 3, and 4, 
which gives a very exact d,escription of thii/gs ; as also, that of the same 
year, held at t;.^ palace ol Veriies, a/t. 12, and the synod of Beauvais, 
also in the same year, art. 3, 4, and 6, and the Capitulary in ViUa 
Sparnuco, in tlie year 840, art. 20, and the letter which tlie bishops as- 
sembled at Rlieims W rote in 858, to Lewis, hing of Germany, art. 8. 

-f See the Capitulary in Vdta Sparnuco, in the year 846. The nobility 
had set the king against the bishops, insomuch that he expelled them 
from the assembly ; a few of the canons enacted in council were picked 
out, and the prelates weie told that these were the only ones which 
should be observed ; nothing was granted them that could be refused. 
See art. 20, 21, and 22. .See also the lettei which the bishops assembled 
at lllieiiiis wrote in the year 858 to Lewis, king of Germany, and the 
edict of Piste.s, in the year 864, art. 5. 

1 See this very Capitulary in the year 846, in Villa Sparnuco. See 
also the Capitulary of the assembly held apml Maisnam, in the year 
847, art. 4, wherein the clergy reduced themselves to demand only the 
restitution of what] they had been possessed of under Lewis the De- 
lionnaire. See also the Capitulary of the year 851, apud Marsnam, art. 
6, and 7, which confirms the noinlity aild clergy in their several possesj 
sions, and that apud Bonoilum, fh the year 856, which is a remon- 
strance of the bishops to th? king, because the eyils, after so many 
laws, had not been redressed ; and, in fine, the le.tter jvhich the^shops 
assembled alRheims iidote 'in the year 8.')8, to X.ewis, king ofGermanY, 
an. 8. 


2 



340 'J’HE SPIRIT 01-^ LAWS. 

children distributed the church lands among the laity. The 
same prince i^ith one hand enriched, and with another (.often- 
times stripped the clergy. The latter had no fixed state ; 
one moment they were plundered, another they received satis- 
faction ; but the crown was continually losing. z' 

Towards the close of the reign of Charles the Paid, and 
from that time forward, there was an end of the disputes of the 
clergy and laity, concerning the restitution of church lands. 
The bishops indeed breathed out still a few sighs in their 
remonstrances to Charles the Bald, which wc find in the capi- 
tulary of the year S-jo, and ip the letter they wrote to Lewis, 
king of Germany, in the year 8.58 hut they proposed things, 
and challenged promises, so often eluded, that we plainly see 
they had no longer any hopes of obtaining their dc.sire. 

Ail that coultl be expected then, was to repair in general 
the injuries done both to church and stattf.i' The kings 
engaged not to deprive the nobility of their freemen, and not 
to give away tmy more cimrch-lands by preccplf/^ so that the 
interests of the clergy and nobility seemed then to bo united. 

The droadl'ul dejtrcdations of the Xorman.s, as 1“ have‘' 
already observed, coiitriLuted greatly to put an end to those 
t]narrcls. 

The authority of our kings diminisliing every day, both 
for the reasons already given, and those which «!,, shall mention 
hereafter, they imagined they had no better resource left, than 
to resign thcmschcs intp the hands of the clergy. But the 
ccclc.siaslics had weakened the«po«er of the kinr', and these 
had diminished the inliuence of the occlcsiastiesi 

In vain dfd ( 'harlps the Bald and his successors call in the 
church to supjiort the stale, and to prcvcnt'its ruin; in vain 
did they avail thcrnsolvcs of the respect which the commonalty 
had for that body,§ to maintain that which they should also 
have for their prince ;|| in vain did they endeavour to give an 

Art. 8. 

t See llie CapiUiUuy of the year 8o2, art. G, and 7. 

J Charles the Bald, in the Synod of Soissons, says, tlnit he had 
ptvwiici! the binhopi nut to i^sue out any more precepts relutiii" to church- 
lands. Capitul.uies of the year 353, art. 11. Baktzius’s edition, tom. 
ii. p. .10. 

§ S(!e the Capitulary of Charles the Bald, apud Saponarius, in the 
year 859, dit. 3. “ Venilon yvhom I made archbishop of Sens, has con-^ 
secraled me ; and I ought not to be pxpelled the kingdom by any 
body,” sedtem sine audientia et fudicio episcoporim, quorum minislerio in 
regeiii sum coiistcrati.s, et qui throni Dei snip, dicti, in quibus Deus sedet, et 
per quos sm dccernit jitdicia, quorum patemis eorrcctionibus et castigatoriis 
judiens me subderej'ri paratus et inpnesenti sumauhditus. 

II Spe the Capitulary of Charles the Baldjide'Carisiaco, in the year 
357. Baluzius's edition, tom. ii. page 81, ^ 1, 2, 4, and'7. , 
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authority to their laws by that of the canons ; in vain did 
they jom the ecclesiastic with the civil pflnishmcnts ;* in vain 
to counterbalance iho aulhoritv of the count did they oi\e to 
each bishop the title of their commissary in the several pro- 
vinp8.s ;"t it was impossible for the clergy to_ repair the mischief 
they had done ; and a terrible misfortune which I shall pte- 
sently mention, proved the ruin of the monarchy. 


CHAP. '‘XXIV. 

That the Freemen were rendered capable of holding Fiefs. 

I SAID that the freemen were led against the enemy by 
their'^count, and the vassals by their lord. This was the 
reason that the several orders of the state balanced each other, 
and though the king's vassals had other vassals under them, 
yet they might be over-awed by the count who was at the head 
of all ’the freemen of the monarchy. 

The freemen vere not allowed at first to do homage for a 
fief ; but in process of time this was permitted and I find 
that this chaiy^e was made during the period that elapsed from 
the reign of Gontram to that of Cliarleraain. This I prove 
by the comparison which may be drawn between the treaty of 
Andely,§ sictiicd by (i.ontram, Chikicbert, and t|ueen Brnne- 
cliild, and tht. partition made by Charlemain amongst his 
children, as well as a like partition by Lewis the Debonnaire.|| 
These three act^ Contain nearly the sanic regulations, with 
regard to the vassals ; and as they determine the very same 
points, under almost the same circumstances, the spirit as well 
as the letter of those three treaties in this respect are very 
much alike. 

But a.s to wdiat concerns the freemen, there is a capital dif- 
ference. The treaty of Andely docs not say that they might 
do homage for a fief; whereas we find in the divisions of 


“ See the s^'uod of I’istes m the ycai 802, art. 4, and the Capuulary 
of Lewis II, apud I'erms Palafium, in the year 883, art. 4, and 5. 

^ f Capitulary of the year 876, under Criarles the Bald, in Synodo 
Pontigonensi, Baluzius’s editioW, art. 12t 

I See what has been said already, Book xxx, last chapter towards 

the end. ^ 

§ In the year o87, in Gregory of Tours, book 9. ^ 

II See the following rhapier, where I shall speak more diffusely of 
those partitions ; and the holes m which they are quoted. 
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Charlemain and Ll-wIs the Deboniiaire express clauses to em- 
power them to do homage.' This shows that a new usage had 
been introduced after the treaty of Andcly, whereby the free- 
men were become capable of this great privilege. 

This must have happened when Charles Martel, after dj^s- 
tributing the church-lands to his soldiers, partly in fief, and 
partly as allodia, made a kind of revolution in the feudal laws. 
1 1 is very probable that the nobility who were seized already 
of fiefs, found a greater advantage in receiving the new grants 
as allodia ; and that the freemen thought themselves happy in 
accepting them as fiefs. 


CHAT. XXV, 

THE PaiNCir.V.1- CAUSE OF THE HUMIILIATION OF THE 
SF.CONK RACE. 

h 

Chavges iii the Allodia. 

CHAIILEMAIN in the partition* mentioned in the pre- 
ceding chapter, ordained, that after his death, the vassals 
belonging to each king, should be permitted to receive bene- 
fices in their own sovereign’s dominion, and not in those of 
another pf whereas they might keep their allodial estates in 
any of their, dominions. J But he adds,§ that every freemen 
might, after the death of his lord, do homage in any of the 
three kingdoms to whom he pleased, as well as he that never 
had been subject to a lord. \Vc find the same regulations in 
the partition which Lewis the Deboimaire made among his 
children in the year 817. 

But though the freemen had done homage for a fief, yet 
the count’s militia was not thereby weakened : the freeman 
was still obliged to contribute for bis allodium, and to get 

” In tlie year 80C, between Charle>:, Pepin, and Lewis, it is quoted 
by Gpldast, and by Baluzius, torn. i. p. 439. 

t Art. 0, page 443, which is agreeable to the treaty of Andely, in 
Gregory of Tours, book ix. ' ' 

t Art. 10, and there is no taenUon<-inade of this in the treaty of 
Andely. . 

§ In Baluzius, tom. 1,574. l,icentia)rf haheat vnusquisque liber homo 
qui sen:.,rcm non hatu'erit, cukumqne ex his tr&mfrtttribus voluerit, se com- 
mcndandi, art. 9. See also the division made bytlhe same emperor, in 
the year R37, art. G. Baluzius’s edition pagt 686. 
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people ready for the service belonging to it, at the proportion 
of one nnan to four manors ; or else teJ procure a man that 
should do the duty of the fief in his stead. And tvhen some 
abuses had been introduced upon this head, they were 
redressed, as appears by the constitutions of Charlcmain,* 
and by that of Pepin, king of Italy, which e.splain each other, t 

The remark made by historians, that the battle of 
Fontenay was the ruin of the monarchy, is very true ; liut I 
beg leave to east an eye on the unhappy consequences of that 
day. 

Some time after that battle, the three brothers, Lotharius, 
Lewis, and Charles, made a tVeaty,j wherein I find some 
clauses which must have altered the whole political system of 
the French government. 

In the Q'cclaratioii,§ which Charles made to the people, of 
that part of the treaty relating to them, he say.=. that every 
freei'ian might choose whom he jileased for his lovtl,|| whether 
the king or any of the nobility. Before this treaty the freemen 
might do homage for a fief ; but his allodium still continued 
under tlie immediate power of the king, that is, under the 
counf’s jurisdiction ; and he depended on the lord to whom he 
vowed fealiy, only on account of tlic fief, which be had ob- 
tained. After that treaty, every fieoman had a right to subject 
his allodium to ,thc lung, or to any other lord, as he thought 
proper. Th% question is not in regard to those who put 
themselves under the protection of another for a fief, but to 
such as chapped their allodialpnto a feudal land, and with- 
drew themsei.'es, as it were, from the civil jurisdiction, to 
enter under the power of the king, or of the lord whom they 
thought proper to choose. 

Thus it was, that those who formerly were only under the 
king’s power, as freemen under the count, became insensibly 
vassals one of another, since every freeman might choose whom 
he pleased for his lord, the king, or any of the nobility. 


In the year 811, Baluzius’s edition, tom. l,pnge 480, ait. 7, and 8, 
and that of tlte year 812, ibid, pinie 490, art. 1. Ut omnis liter homo 
gui qualuor vitimos vcUilos tie proprio swo, sive dculiaqus benejlcio, hahet, 
ipse se prirparct, ct ipse in liostcm perput sive cum senwre suo, &c. See 
also the Capitulary of the year 807. Baluzius’s edition, tcm. 1, 
page 458. • j 

J t In the year 793, inserted in the law of the Lombards, book 3, tit. 
9, chap. 9. a j 

t In the year 847, quoted by Auhert Le Mire, and Baluzius, tom. ji. 
page 42. Conventus apud MarAwm, 

§ Adnuncialio. 

II Ut nnusquisgve liber horjo in imstiv regno seniurem quern volucrit in 
nobis ct iii twslris fidelibus aicipiat, art. 2, of the Declaration of Cliarfes. 
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2. If a man changt'd an estate, which he possessed in per- 
petuity into a fief, this nev- fief could no longer be only for 
life. Ilcncc we .see, a .short time after, a general Idw for 
giving the fiefs to the children of the present possessor it 
was made by Charles the Bald, one of the three coiUracti^ 
princes. 

AVhat has been said concerning the liberty every freeman 
had in the monarchy, after treaty of the three brothers, of 
choosing whom he pleased for his lord, the king or any of the 
nobility, is confirmed by the acts subsequent to that time. 

In the reign of Charlemain,'!- when the vassal had received 
a present of a lord, were it worth only a sol, he could not af- 
terwards quit him. But, under Charles the Bald, the vassals 
might follow what was agreeable to their interests, or their 
inclination, with entire safety and so strongly does this prince 
explain himself on this subject, that he seems pather to encou- 
rage them in the enjoyment of this lllrerty, than to restrajii it. 
In Charlemaiu’s lime, benefices were rather pgrsonal than 
real ; afterwards they became rather real than personal. 


riiAP. XXVI. 

t 

<1 

C/iuiigu ill the Fit/s. 

THE same changes happen«d in the'fiefs, as hvihe allodia. 
W e find by the capitulary of Compeigne,!^ under king Pepin, 
that those who had received a lienctice from the king, gave a 
part of this benefice to different bondmen; ' but these parts 
were not distinct from the whole. The king revoked them 
when he revoked the whole ; and at the death of the king’s 

Capitulary of ihu year 877, tit. 58, art. 9, and 10, apud Carisiacum, 
similiter ct tie iiuslris viissallis faciendum c<!t, &c. 

This capitulary relates to aiiothei ot the same year, and of the same 
place, art. 3. 

t Capituliiiy of .Aix La Cli.ipelle, in the year 813, art 16, guod nullus 
senioixm •mum dhmttul poslgiiam ub eo accepent valentc snlidum unum; and 
the Capitulary of Pepin, m the year 783, art. 5. 

\ See the capitulary dcfiarisiaco, in the year 856, art. 10, and 13. Ba- 
luziiis's edition, tom. 2, pa"c<83, in which the king, together with the i 
lords spiritii.rl and temporal, agreed to tU)s; H si aliquis deiobis sit cui 
suns stnwnifas non placet, et itii simulat qd alium seniorem meliiis quam ad 
ilium acaptai c pnssit, venial ud ilium, et ipce tranquilli et pacificn animo 
donat ilhyanmcuiwn . •: . et quod Dews Hit cupkrit ad alium seniorem oeap- 
lave poltieril. pacifici haheat. „ 

t Ir the \e.u 7.57, ail. 6 Baluzui's cditionr page tSI 
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vassal, the lear-vas&al lost also his rear-fief; and a new 
beneficiary succeeded, who likewise established new rear- 
vassals. ' Thus it was the person, and not the rcar-!ief, iliat 
depended on the fief; on the one hand, the renr-va.s.sal 
returned to the king, because he was not tied for ever to the 
vassal; and the rear-fief returned also to the king, because 
it was the fief itself, and not a depcndance of it. 

Such was the rear-va.s.salage, while the fiefs were during 
pleasure ; and such was it also while they were for life. 'I'hU 
was altered when the fiefs dciCended to the ne.\t heirs, and 
the rear-fiefs the same. That which was held before immo^ 
diately of the king, was held nota mediately ; and the regal 
power was thrown back, as it were, one degree, sometimes two ; 
and oftentimes more. 

We find hi the books of fiefs, that though the king’s 
vassals might give away in fief, that is, in rear-fief, to the 
king, jiet these rear- vassals, or potty vavasors, could not give 
also in fief; so that whatever they had given, they might 
always resume. Besides, a grant of that kind did not descend 
te ithe children like the fiefs, because it was not supposed to 
have baen made according to the feudal laws. 

If we compare the situation in which the rear-vassalage 
w*as at the time when tlic two Milanese senators wrote that 
book, to what it was under king Pepin, we shall find that the 
rear-fiefs presefved their primitive nature longer than the 
fiefs. f 

But when j;_hose sciiatfir.s wrote, .suclf general exceptions had 
been made to'l'Ms rule, as had almo.-.t abolished it. Por if a 
person who had received a fief of a rear- vassal, happened to 
follow him upon an expedition to Home, he was entitled to 
all the privileges of a vassaki In 'like manner, if he had given 
■money to the rear-vassal to obtain the fief, the latter could not 
take it from him, nor hinder him from transmitting it to his 
son, till he returned him his money : in fine, this rule ■was no 
longer observed by the senate of Milan.^ 

* Book i, chap. 1. 
t At least in Italy and Germany. 

1 Book i, of fiefs, chap. 1 . 
i Ibid. 
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CHAP. XXVII. 

Another r-hangc which happened in the Fiefs. 

IN Charlemain’s time they ivcre obliged,* under great 
penalties, to repair to the general meeting in case of any war 
whatsoever ; they admitted of no excuses, and if the count ex- 
empted any one he was liable himself to be punished. But 
the treaty of the three brotijers"}* made a restriction upon this 
head which rescued the nobility, as it were, out of the king’s 
hands, they were no longer obliged to serve in time of war, but 
when the w'ar was defensive.^ In others, tiicy lyere at liberty 
to Tollow their lord, or to mind their own business. This treaty 
relates to another, § concluded five years belbre, betw^vm the 
two brothers, Charles the Bald, and Lewis, kin^ of Germany, 
by which these princes release their vassals from serving them 
in war, in case they should attempt hostilities against each 
other ; an agreement which the two princes confirmed 6y oat^, 
and at the same time, made their armies swear to it. 

The death of an hundred thousand French, at the battle of 
Fontenay. made the remains of the nobility imagine, that by 
the private quarrels of their kings, about' fheir respective 
shares, their whole body should be exterminated, and that the 
ambition and jealousy, of those princes would end in the de- 
struction of all the best famikes of thb‘ kingdopr.'’ A law was 
therefore passed, that the nobility should not be obliged to 
serve their princes ,In war, unless it was, to defend the state 
against a foreign invasion. This law obcained for several 
ages. II 

Capitulary of the year 802, art. 7, Baluzius’s edition, page 365. 

f Apud Marsnam, in the year 847- Baluzius’s edition, page 42. 

J Volumm ut mjuscumqne nostrum homo in cujiiscuwque regno sit, cum 
seniore suo in hostem, vd aim suis utilitatibus, pergat, nisi talis regni invasio 
quam Lamtc vewi dicunt, quod ubsit, acciikrit, ut omnis populus illius i egni 
ad earn repellendam commuiuter pergat, art 5, ibid, page 44. 

§ Apud Argentoratum, in Baluzius, Capitularies, tom. 2, page 39. 

11 See the law of Guy king of the Jlomans, among those which vvere 
added to the'Salic law, and to thatof the Lombards tit. 6, § 2 in Echard. 



«oos XXXI.—Ckap. mi. 


m 


CHAP. XXVIII. 

Changes which happened i}t the g?'cal Offices, and in the l-ief). 

THE many changes introilured into the fiefs in particiilaf 
cases, seemed to spread so wide as to he productive of It 
general corruption, i took notice, that in the beginning 
several fiefs had been alienated ir.i perpetuity ; hut those were 
particular cases, and the fiefs in general pre.served their 
nature ; so that if the crown lost some fiefs, it substituted 
others in then- stead. I observed, likewi.so, that the crown had 
never alienated the great oHices in pcigietuity.'^' 

Eutt Charles the Eald in.'idc a gctjcral regolatlon, uliicll 
equally affected the great offices and the lielis. lie ordained, 
in his capitularies, tliat the counties .sliould be given to the 
c'pldren of the count, and that this regulation should also 
take place iii respect to the ficfs.'f 

We shall see presently that this regidation received a more 
considerable extent, insomuch that the great offices and liefs 
went even to distant relations. ]'’rom thence it followed, that 
most of the lords! who hefbre this time had held imrnediiitely 
of the crown, held now only mediately. Thostt counts who 
formerly administered justice in the )ung'’.s pleid/a, find who 
led the freem't> against the enein'y, found tlttanselvcs situated 
between the king and his freemen ; and the ling’s power was 
removed farther off another degree. 

Again it appears from the capitularies,! that the counts had 
benefices annexed to their counties, and vas.sals under them, 
"When the counties became hereditary, the counfs vassals were 
no longer the immediate vassals of the king ; and the bene» 
fices annexed to the counties were no longer the king’s bene- 

'* Some authors pretc-ml that the fOuiCj of Toiiloii'f feel hfro j'lvea 
away hy Charles Mattfl, aucl pa-'cJ t>y inheritarirf flown lo fCiyrnond 
the la5t count; but, if ihe he Ine, it w:i> owinj; to wine f iff umslantes 
which iru^jhl have been an nt to ehriwrj the fouriti Of 

Toulouse from among the children of the last possessor. , 

• f See his Capitulary of the year ftTZ, tk'. .53. art. 9, anil 1 0, npud 
Carmacum. This capitulary is r,.Hative tCi. another of the same year, and 
place, art. 3. 

I The third Capitulary of tfife year R12, art, 7, and that of the year 
815, art. 6, on the Spaniards', The collection of thS C'apifalarieSi^ hook 
5, art. 223, and the Capitulary of the year BG9, art. if, and that ot (he 
year 877, art. 13. Baluziuii"* edition. 
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fices : the counts grew powerful, because the vassals whom 
they had already under them enabled them to procure others. 

In order to be convinced how much the monarciiy was 
thereby weabened towards the end of the second race, we have 
only to cast an eye on what happened at the beginning of the 
third, when the multiplicity of rear-fiefs flung the great vassals 
into despair. 

It was a custom of the kingdom, that when the elder bro- 
thers had given shares to their younger brothers, the latter 
paid homage to the elder ; so that those shares were held of 
the lord paramount only as a rear-fief. Philip Augustus, 
the duke of Burgundy, the counts of Nevers, Boulogne, 
S. Paul, Damplcrre, and other lords declared, •!' that hence- 
forward, whether the fief was divided by succession, or other- 
wise, the whole should be held always of th'e same lord, 
without any intermediation. This ordinance was not generally 
followed ; for, as I have elsewhere observed, it was im]f6ssible 
to make general ordinances at that time ; but» many of our 
customs were regulated by them. 


CHAP. XXIX. 

( 

Of the Nature of the Fiefs after the Reign of dliarles the Bald. 

WE have observed, that Charles vlic Bald r •iainod, that 
when the possessor of a great office or of a fiel', left a son at his 
death, the office or fief should devolve to him. It would be a 
difficult matter to trace the progre.ss of the abuses which from 
thence resulted, and of the extension given to that law in each 
country. I find in the books of fiefs, j that towards the be-' 
ginning of the emperor Conrad II. the fiefs situated in his 
dominions did not descend to the grandchildren : they de- 
scended only to one of the last possessor’s children, who had 
been chosen by the lord thus 'the fiefs were given by a kind 
of election, which the lord made among the children. 

In the seventeenth chapter of this book, we liave explained 
in vfhat manner the crown was in some respects elective, and 

"* As appears from Othh ofFrisingen, of the actions of Frederit, 
book 2, chap. 29. c ® 

_ t See the ordinance of Philip Augustus in the year 1209, in the new 
collection. ‘ ° 

t Book i, tit. 1. ' “ 

§ Sic progressufn esl, ut ad filios devenit et m qiim Dominm hoc vellet be- 
'neficinm ccnfirmarc. Ibid. ' 
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in others hereditary, tinder the second race. 1 1 was liereditary,' 
because .the kings were alv.avs taken from that faniilv, anj 
because the children succeeded; it was elective, bv reason tlia 
people chose from amongst the ciiildren. -\s things of a 
similar nature move generally alike, and one political law is 
constantly relative to another, the same spirit was followed in 
the succession of fiefs, as had been ob.served in the succession 
to the crown.* * * § Thus the fiefs were transmitted to the chil- 
dren by the right of succession, as well as of election ; anil 
each fief tvas become both elective and hereditary, like the 
crown. , 

This right of election f in the person of the lord, was not 
sub.sistirig at the time of the authors J of the book of fiefs, 
that is, in the reign of the emperor Frederick I. 


CHAP. XXX. 

The name Subject continued. 

IT is mentioned in the books of fiefs, that when the cra- 
perox Conrad npt out for Home, the vassals in his service 
presented a petition to him, that he would please to make a 
law, that the fiefs which descended ta the children should 
descend also Vui the grandchildren'; and that he who.se brother 
died without legitimate heirs, might .succeed to the fief which 
had belonged to thejr common father ;§ This was granted. 

In the same place it is said (and we arc to remember, that 
(hose writers lived at the time of the emperor Frederic I.)| 
“ that the ancient civilians had always been of opinion,^ that 
the succcs.sion of fiefs in a collateral line did not extend farther 
than to cousin-germans by tbc father’s side, though of late it 


* At least in I<aly and Germany. 

f Qutid hodU ita st(tbilUum th(^ vl udomnes aqualiicr veniaty book 1, of 
the deGj tit. 1. 

X Gerardus Ni:rer and Auberlns de Orto. 

§ Cum I’crij Conradus Hurnaut prvjiuhLU tlur, pttU.im csl u .fidrlilun 'nui 
in ejus erant servitjOj 7it^ lege ab eo promulgata, fjoc eliam ud nepatt^s ex Jllio 
producere dignnrelur, et ut j rater fratri sine IcgUimu barede defuncto in bt* 
nejicw qmdeorum patris fuit, succedat, book* I, of fiefs, lit, 1. 

|( Cujas has proved it extremely VveJL 

^ Sciendum est quod hcnt^ciuTtf advcnlenfes ex ifdere^ ultra Jpatrti 
paij'veles non proqrcditur sucecssione ah u7ttiqulfi KfipientiOus constitututfip 
licet moderno tempore usq?le Uf^ 'itplhmfm gnnruluttf sit usurpaiumj qtiod^ in 
matculis des^cndcntibvt novojut'e jn infmUatn ei'trndduv, find. 
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was carried as far as the seventh degree, and hy the new code 
they had extended 'it in a direct line in injinilum.'l It is 
thus that Conrad's law was insensibly extended. 

All these things being supposed, the bare perusal of the 
history of France is sufficient to demonstrate, that th^per- 
petuity of fiefs was established earlier in this hingdom tlian in 
Germany. Towards the commencement of the reign of the 
emperor Conrad II, in 1024, things were upon the same 
footing still in Germany, as they had been in France under 
the reign of Charles the Bald, who died in 877. But such 
were the changes made in this kingdom after the reign of 
Charles the Bald, that Charles the Simple found himself 
unable to dispute with a foreign house his incontestable rights 
to the empire ; and, in fine, that in Hugh Capet’s time the 
reigning family, stripped of all its demesnes, was no longer 
in a condition to maintain the crowm. 

The weak understanding of Charles the Bald produced an 
equal weakness in the French monarchy. But as his brother, 
Lewis, king of Germany, and some of that prince’s successors 
were men of better parts, their government preserved its vig’or 
much longer. 

But w'hat do I say ? Perhaps the flegmatic constitution, 
and, if I dare use the expression, the immutability of spirit 
peculiar to the German nation, made a longer stand than the 
volatile temi)er of the French, against that disposition of 
things, which perpetuated the fiefs, by a natural tendency, in 
families. „ “> ^ •:> 

Besides, the kingdom of Germany was not laid waste, and 
annihilated, as it were, like that of France, by that particular 
kind of war with which It had been harassed hy the Normans 
and Saracens. There were less riches in Germany, fewer 
cities to plunder, less extent of coast to scour, more marshes" 
to get over, more forest to penetrate. As the dominions ol 
those princes were less in danger of being ravaged and torn to 
pieces, they had less need of their vassals, and consequently 
less dependence on them. And in all probability, if the 
emperors of Germany had not been obliged to be crowned at 
Rome, and to make continual expeditions into Italy, the fiefs 
would have preserved their primitive nature much longer in 
that country. 
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CHAP. XXXI. 

In Planner the Empire was transferredfrom the Family 

q/‘CharIemain. 

THE empire, whicli, in prejudice to the branch of Charles 
the Bald, had been already given to the bastard line of Lewis, 
king of Germany,'^ nas transferred to a foreign house by the 
election of Conrad, duke of Fraiicoiiia, in 912. The reigning 
branch in France being hardly able to dispute a few villages, 
was inucb less in a situation to contest the empire. We have an 
agreement ^\Ihcll passed between Charles the Simple and the 
emperor Henry I, who had succeeded to Conrad. It is called 
the compact of Bonn. f These tw'o princes met in a vessel 
which hacLbcep placed in the middle of the Rhine, and swore 
eternal friendship. They used on this occasion an excellent 
n>l4dh term. Charles took the title of king of West France, 
and Henry that of king of East France. Charles contracted 
with the king of Germany, and not with the emperor. 


CHAP. XXXII. 

'“tv 

In what Manner the Crown o/' France was transferred to the 
House of Hugh Capet., 

THE inheritance of the fiefs, and the general establishment 
(of rear-fiefs, extinguished the political, and formed a feudal 
government. Instead of that prodigious multitude of vassals 
who were formerly under the king, there were now a few only, 
on whom the others depended. The kings had scarce any 
longer a direct authority ; a power which was to pass through 
so many and through such great powers, either stopt or was 
lost before it reached its term. Those great vassals would no 
longer obey ; and they even made use of their rear-vassals, to 
withdraw their obedience. The kings, deprived of their 
demesnes, and reduced to the cities of Rheiras and Laon, 
were left exposed to their mercy ; the tree stretched out its 

J 

* Arnold, and his son LeWis IV. 

"t In the year 926, quoted by Aubeit le Mire, Cod. donationum 
piarum, chap. 27. 
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branches too far, and the head was w ithered The kingdom 
found itself without a demesne, as the empire is at ,nresent. 
The crown was, theretbre, given to one of tlic most potent 
vassals. 

The Normans ravaged the kingdom ; they sailed in ppen 
boats or small vessels, entered the mouths of rivers, and laid 
the country waste on both sides. The cities of Orleans and 
Paris put a stop to those plunderers, so that they could not 
advance farther, either on the Seine, or on the Loire.^'^’ Hugh 
Capet, who was master of those cities, held in his hands the 
two keys of the unhappy r^niains of the kingdom ; the crown 
was conferred upon him as the oidy person able to defend it, 
It is thus, the empire was afterwards given to a family, whose 
dominions form so strong a barrier against the Turks. 

The empire went from Charlemain’s family, at a time when 
the inheritance of fiefs was established only hs a mere conde- 
scendence. It even appears that fhis inheritance obtained 
much later among the Germans than among' the French ; f 
which was the reason that the empire, considered as a fief, 
was elective. On the contrary, when the crown ofi Fraifce 
went from the family of Charlemain, the fiefs were really 
hereditary in this Itingdom ; and the crown, as a great fief, 
was also hereditary. 

But it is very wrong to refer to the very ^moment of .this 
revolution, all the changes which happened, either before or 
afterwards. The vvlvole was reduced to two events; the 
reigning family changed, and the cro\Vn was up'-.’bd to a great 
fief. 


CHA.r. XXXIII. 

Some Consequences of the Perpetuiti/ of Fiefs. 

FROM tlie perpetuity of fiefs, it followed, that the right 
of seniority or primogeniture, W'as established among the 
French. This right was quite unknown under the first race;J 
the crown was divided, among the brothers, the allodia were 

’ See the Capitulary of Chkrles the^ald, in the year 877, apud Cari- 
■siucum, on the importance of Paris, fl. Denis, and the castles on the 
Loire, m those days. c 

t See above, ohap. xxx, p. 506. 

t See the Salic law, and the law of th? < Ripuarians, in the title of 
allodia. V 
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shared in the same manner ; and as the fief’s, whether preca- 
rious, or for life, were not an object of succession, there could 
be no partition in regard to those tenures. 

Under the second race, the title of emperor, which Lewis 
the Debonnaire enjoyed, and with which he honoured his 
eldest son Lotharius, made him think of giving this prince a 
kind of superiority over his younger brothers. The two 
kings w'ere obliged to wait upon the emperor every year, to 
carry him presents, and to receive much greater from him; 
they were also to consult with him upon common affairs.* 
This is what inspired Lotharius ^vith those pretences which 
met with such bad success. When Agobard wrote in favour 
of this prince,f he alleged the emperor’s own regulation, who 
had associated Lotharius to the empire, after he had consulted 
the Almightjf by a three days’ fast, and by the celebration of 
the holy mysteries ; after the nation had sworn allegiance to 
him, which they could not refuse without perjuring them- 
selves ; aitd after he had sent Lotharius to Rome to be con- 
firmed by the pope. Upon all this he lays a stress, and not 
up?n hi- right of primogeniture. He says, indeed, that the 
emperbr had designed a partition among the younger brothers, 
and that he had given the preference to the elder ; but saying 
he had preferred the elder, was saying at the same time that 
he might have gi' en the preference to his younger brothers. 

Hht as soon as the fiefs became hereditary, the right of 
seniority was established in the feudal succession ; and for the 
same reason that of ihe crown, which was the great fief. 
The ancient law of partitions was no longer subsisting ; the 
fiefs being charged with a service, the possessor must have 
been enabled to discharge it. The right of primogeniture 
was established, and the reason of the feudal law was superior 
to that of the political or civil institution. 

As the fiefs descended to the children of the possessor, the 
lords lost the liberty of disposing of them ; and, in order to 
indemnify themselves, they established what they called the 
right of redemption, whereof mention is made in our customs, 
which at first w'as paid in a direct line, and by usage came 
afterwards to be paid only in a collateral line. 

The fiefs were soon rendered transferrable to strangers , as 
a patrimonial estate. This gave rise to the right of fines of 
alienation, which were established almost throughout the 

* V 

• See the Capitulary of the yfear 817, which contains the firsj parti- 
t ion made hy Lewis the Debonnaire among his children. 

See his two letteiS upen this subject, the title of one of which is 
dc divisione imperii. ^ 

VOL. II. ' 3 A 
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kingdom. These riglits wero arbitrary in the beginning; but 
when the practice of granting such pevmissions was become 
general, they v.crc iixed in every district. 

The right of redemption was to be paid at every change of 
heir, and at first )vas paid even in a direct line.* The most 
gencr.al e .torn had fitted it to 'one year’s income. Thif' was 
biirthensome and inconvenient to the vassal, and affected in 
some measure the fief itself. It was often agreed in the act 
of homage, that the lord should no longer demand more than 
a certain sum of money for the redemption, which, by the 
changes incident to money, became afterwards of no manner 
of importance. t Thus the fight of redemption is in our days 
reduced almost to nothing, while that of the fines of alienation 
is continued in its full e.^tent. As this right concerned nei- 
ther the vassal nor his heirs, but was a fortuitous case which 
no one •was obliged to foresee or expect ; i-thcse stipulation.^ 
were not made, and they continued to pay a certain ‘part of 
the price. > 

When the fiefs were for life, they could not give a part of 
a fief to hold in perpetuity as a rear-fief; for it would 
been absurd that a person who had only the usufn.it of a 
thing, should dispose of the property of it. But when they 
became perpetual, this was permitted, J with some restrictions 
made by the customs, which was what thuy call dismember- 
ing their ficf.§ ' 

The perpetuity of feudal tenures liaving established the 
right of redemption, the daughters were render'.,! capable of 
succeeding to a fief, in default of male issue. For when the 
lord gave fhc fief to his daughter, he multiplied the cases of 
his right of redemption, because the husltaud was obliged to 
pay it as well as the wife. || This regulation could not take 
place in regard to the crown ; for as it was not held of any 
one there could be no right of redemption over it. 

The daughter of William V, count of Toulouse, did not 
succeed to the county. But Eleanor succeeded to Aquitaine, 
and Mathildis to Normandy; and the right of the succession 
of females seemed so well established in those days, that Lewis 

^ See thp ordinance of Philip Augustus, in the year 1209, on the 
fiefs. >■ 

t Wc find several of these conventions in the charter, as in the ce- 
gistev-book of Vendome, and. that of the abbey of S. Cyprian in Poitou, 
of which Mr. Galland has given some extracts, p. 55. 

I But they could not abridge the fi6fs, that is, abolish a portion of it. 
§ lliey fixed, -the portion which they could dismember. 

J| This was the reason that the lords «obligid the widow to marry 
ag.iin, r- 
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the Young, after his divorce from Eleanor, made no difficultjft 
in restoring Guyennc to her. But as these two last Instanceflj 
followed close to the first, the general law by which the womea> 
were called to the succession of fiefs, must have been intro* 
duced much later into the county of Toulouse, than into the 
other nrovinces of France. * , 

The constitution of several kingdoms of Europe has beea 
directed by the state of feudal tenures at the time when those 
kingdoms were founded. The women succeeded neither to 
the crown of France nor to the empire, because at the estab- 
lishment of those two monarchies, they were incapable of suc- 
ceeding to fiefs. But they succeeded in kingdoms whose 
establishment was posterior to that of the perpetuity of the 
fiefs, such as those founded by the Normans, those by the 
conquests ratfde on the Moors ; and others, in fine, which 
beyond the limits of Germany, and in later times received in 
some measure, a second birth, by the establishment of 
Christianity. . 

When these fiefs were at will, they were given to such as 
wc”? capjible of doing service for them, and, therefore, were 
never bestowed on minors ; but when they became perpetnalj 
the lords took the fief into their own hands, till the pupil came 
of age, either to increase their own emoluments, or to train 
the pupil to the use of arms.f This is what our customs call 
the“gnardiansliijS' of a nobleman's children, which is founded on 
principles different from those of tutelage, and is entirely a 
distinct thinj 5 ,.|rom it. 

When the fiefs were for life, it was customary to vow fealty 
for a fief ; and the real delivery, which was made by a sceptre, 
secured the fief, as it is now secured by honSage. We do not 
find that the counts, or even the king’s commissaries, received 
the homage in the provinces ; nor is this ceremony to be met 
with in the commissions of those officers, which have been 
handed down to us in the capitularies. They sometimes, 
indeed, made all the king’s subjects take an oath of 
allegiance ; but so far was this oath from being of the same 

* Most of the great families had their particular laws of succession. 
See what M. de la Thaumassiere says, couceiaing the families of Berj:y. 

f We see in the Capitulary of the year 877, apud Carisiacum, art. 3, 
Baiuzius’s edition, tom. 2, p. 269, the moment in which the kings 
caused the fiefs to be admiui6tere.d in ordgr to preserve them for the 
minors; an example followed by Jhe lords, and which gave rise to 
what we have mentioned by the jarae of the guardianship of b nohlemari's 
children. ‘ '• ’ 

t We find the formul^therf^of in the second Capituihry of the year 
802. See also that of the year 854, art. 13, and others. 

0.0 

A ' A. M * 
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nature as the service afterwards established by the name 
homage, that it wa^ only a ceremony, or less solemnity, occa- 
sionally used, either before or after that act of obeisa!nce ; in 
short, it was quite a distinct thing from homage.* * * § 

The counts and the king’s commissaries made those vassals 
whose fidelity was suspected, give occasionally a sejmrity 
which was called Jirnitas ;f but this could not be an homage, 
since the kings gave it to another. J 

And though the abbot Sitger ^ makes mention of a chair 
of Dagobert, in which according to the testimony of anti- 
quity, the kings of France were accustomed to receive the 
liomage of the nobility ; it is plain that he expresses himself 
agreeably to the ideas and language of his own time. 

When the fiefs descended to the heirs, the acknowledgment 
of the vassal, which at first was only an occa{.ional service, 
became a regular duty. It was performed" in a more solemn 
manner, and attended with more formalities, because it' was to 
be a perpetual monument of the reciprocal duties of the lord 
and vassal. 

I should be apt to think, that homages began to be es,ti?,b- 
lished under king Pepin, which is the time I mentioned that 
several benefices were given in per])etuity, but I should not 
think thus without caution, and only upon a supposition that 
the authors of the ancient annals of thq; Pranks were not 
ignorant pretenders, [| who in describing thd fealty proiessed 
by Tassillon, duke of Bavaria, to king Pepin, spoke according 
to the usages of their own tjme. i 


* M. DU'Cange in the word hominium, p. 1163, and in the word 
fide.litas, p. 474, citeS the charters of the ancien,*. homages where these 
differences are found, and a great number of authorities wliich may be 
seen. In paying homage, the vassal put his hand on that of his lord, 
and took his oath ; the oath of fealty was made by swearing on the 
gospels. The homage was performed kneeling, the oaili of fealty 
standing. None but the lord could receive homage, but his officers 
might take the oath of fealty. See Littleton, sect. 91, 92, of homage, 
that is, fidelity and homage. 

t Capitularies of Charles tlie Bald, in the year 860, post reditum a 
Cortfluentibus, art. 3, Baluzius’s edition, p. 145. 

X Ibid. art. 3. 

§ Lib. de administratione su&. 

'll Anno 757, chap. 17. 

it Tussilo venit in vassafico se commendant, per manus sacramenta juravit 
multa et innumerabilia, rdiquiis sanctorum manus impmens et Jidelitiuem 
promisit regi Pippino. One' would tKnk that here was an homage and 
an oath of fealty. See the note above (*). 
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CHAP. XXXIV. 

Tie same Subject continued. 

WHEN the fiefs were either precarious or for life, they 
seldom had a relation to any other than the political laws ; for 
which reason in the civil institutions of those times there is 
very little mention made of the la' ;s of fiefs. But when they 
were become hereditary, when there was a power of giving, 
selling, and bequeathing them, they had a relation both to 
the political ?nd the civil laws. The fief, considered as an 
obligation of performing military service, depended on the 
political law ; considered as a kind of commercial property, it 
depended on the civil law.. This gave rise to the civil regu- 
lations concerning feudal tenures. 

When the fiefs were become hereditary, the law relating 
to the prder of succession must have been relative to the per- 
petuity of fiefs. Hence this rule of the French law, estates of 
inheritance do not ascend,* was established in spite of the 
Roman and Salic laws.f It was necessary that service should 
be p.^^id for the fifi'; but a grandfather or a great-uncle would 
have been too old to perform any service ; therefore, this rule 
took place at. first only in regard to the feudal tenures, as we 
leam of Boutiiiier. :j; 

When the fiefs became hereditary, the lords who were to 
see that service was paid for the fief, insisted that the females 
who were to succeed to the feudal estate, and I fancy some- 
times the males, should not marry without their consent ; in- 
somuch that the marriage-contracts became in respect to the 
nobility both a feudal and a civil regulation.^ In an act of 
this kind under the lord’s inspection, regulations were made 
for the succession, with a view that the heirs might pay ser- 
vice for the fief: hence none but the nobility at first had the 
liberty of disposing of successions by marriage-contract, as 
Boyer || and Aufterius^ have justly observed. 

• Book 4, de feudis, tit. 59. f In the titje of aUodia. ” 

I '•Somtae Runde, book i, tit. 76, p. 447. 

§ According to an ordinance of St. I>wis(, in the year 1246, to settle 
the customs of Anjou and Maine ; those who shall have the care of the- 
heiress of a fief shall give seeur'Ay to the lord, that^she shall nqt be 
married without his consent. 

1) Decision 155, No. 8 and 294 ; and No. 38. 

In Capejil. Thol. decisioi/ 453. 
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It is needless to mention that the jiowet of redemption, 
founded on the old right of the relations, a mystery of our 
ancient French jurisprudence I have not time to develope, 
could not take place with regard to the fiefs, till they were 
become hereditary 

Italiam, Italiam 

I finish my treatise of fiefs at a period, where most authors 
commence theirs. 
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city was besieged, ii 248. (People 
of) how they chose their magistrates 
and senators, i 8 and 10. Their 
ability in this respect, i 8. How 
they gave their suffrages, i 11. 
(People of) divided into four classes, 
i 10. Their character, i 301. 
Number of her forces in the war 
against the Persians, i 20. Her 
slate under Deoietrius Phalerens, 
and under Demosthenes, ibid, et seq,^ 
Overcome at Cheronea ; conse- 
q^Dces of that defeat, i ibid. Her 
pinaritime power, ii 9. The use she 
mclde of it, ibid, et seq. Cause ot 
her cdrruplion, i 111 

Athualp'S} (Inta) in what manner ho 
was treLted by the Spaniards, ii 158 



I N D 

jlttldOf Us soil had an Influence on the 
goveruinentj i 275 *i 

Mtilaf his empire dissolved, i 121 

Attorney (llie king’s) an ofBcc estab- 
lished at Majorca, ii 226 

Avarice possesses people’s hearts* when 
vir|.uti is banished, i 10. Whether 
it c'an be destroyed bj the laws 
which abolish the property of land* 
i 58. or princes, ii 36 

.<^yflftcions ; why they hoard up gold 
preferable to any other metal, ii 52 

Augiistus (the emperor) abstains from 
reforming the manners and luxury 
of women, i 103. His laws against 
celibacy, ii 89. His speech to those 
who wanted him to i'e)>cal those 
laws, ii ibid. He permits the free> 
born citi/.eus who were not senators 
to marry freed-wojien, it 93. He 
diirsVnot Lake the name of Romulus, 

5 299. In what manner he appeases 
the Romans, i JOO 

Austria (the house of) its fortune, ii 

17 

Authority unlimited, how dangerous in 
a republic to confer it upon a single 
citizen, i 12. Case wherein it may 
be usc^l, i 13. Of magistrates in 
differeut despotic governments and 
j^ iiarcliies, i 69.\ Paternal, useful 
for the preservation of morals, i 47. 
How far it was extended among Ibe 
Romans ai.^--%Jjaceds!munia«.s, ibid. 
When il ended at Rome, ibid. 


B. 

BACTRJA (Grecian kiiipof) their 
navigation in the Indies and the 
discoveries they made, ii 17, 18 

Bailiffs, their functions, before and 
after the revival of the Roman law 
ii 234, et sey. 

Bank of St George, by whom directed 
i 12, et seq* 

Bankers, in what their art consists, i 
57, et seq. The assistance a slate 
may derive from Ibem, ii 64 

To what kind of commerce 
they are adapted, i 330, et iq. 
Cause of the lowering of gold and 
silver, ii 42 ^ ^ 

Bantam (king of) is the universal 
heir to all his snbjecls, <’58. *’Wliat 
follows Ifom thence, ibid.* Great 
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number of girls in hi.s dominions, ii 
81 

Barbarians Mifferenl from savages, i 
280. Their behaviour after con- 
quering the Romans, ii 2(31. (Com- 
munication with them) prohibited 
by the Romans, ii 29* Their laws, 
ii 172, ct siq. Whether they were 
confined to a certain district, ii 174. 
How they came to be lost, ii 183, et 
seq. 

Barbarism of nalions, is the cause of 
tbe scarcity of specie, ii 43 
Bashaws: why always ox))oscd to the 
,^ury of their master, i 25. Absolute 
in their government, i 62. How 
they determine dispulc.s, i 72 

Basil (the emperor) odd judgments 
passed by this prince, i 88, et seq. 
Bastards. More degraded in republics ^ 
than in monarchies, ii 77. Laws of 
the Romans against them, ibid. 
Judgment on those laws, ibid. Upon 
what occasion they were admitted 
into the number of citizens, ibid. 
In wlial case they inherited, ibid, 

Boston, or slick, used instead of the 
sword, ii 199. Blow with a baston, 
what composition was allowed for 
it, tMd. Why it was reckoned an 
affront, 200. A weapon peculiar to 
villains, ibid, 

BayU. His opinion concerning 
atilels^ and idolatry, il 101. Con- 
* cerning the Christian religion, ii 
108 

Bayonne, A generous^etter from the 
governor ol” this city to Charles IX. 

i 30 

Beaumanoir. At what time he wrote, 

ii l54, 198, 202. Judgment of his 
work, ii 154 and 209. Whence 
comes the difference between his 
principles and those of Defonlaines, 
ii 209 

Beggars, bow they come to have so 
many children, ii 80 
Beings, all have their laws, i 1. Par- 
ticular intoIJigent beings, tbeir laws, 

i 2 . ' 

Be/ierre.^Pre8ident de), his speech to 
king Lewis XIH. at the (rial of (he 
duke tU la f^alette, 176 
Benefice, a term opposUe to that of 
Properly, in t^ law of the Lqmbards, 

ii 276 ,, 

Bengal (Bay of)) how discovered, ii 
17 
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Belli, a liver ofSpEiiiij li 
Betrothing; i'egnla(if»n of (lir- Papian 
law upon lliis sulijccL, iit92 • 
Bishops: Uieir power nnilcr the Ivings 
of the Visigollis, li 174. Petition 

10 be exeinpled from serving in war, 

11 iJ78. Their great riclies under 
the kings of the jaco, ii ‘)19 

Blind man ; win- not allowed lo plead 
at Rome, ii ‘251 

Bonzes destroyed in China ; why, i 99 
Box on the ear, wliy reckoned an 
afiiOnL, ii i200 

Brnncchlld {(\ncQT]) licr great pai Is, li 

305. Cause of Iier nn?*foituij<^, 
ihid, ft setj. Pier legcncy. The 
revolution wliieli it oecasioncd, ii 

306, et scq. Conseqticjica of this 
levolulion, ihiei. Pier excciiUoii, ii 
305 

Brnirs have tlieir laws, i 1. Uhetlier 
we know these laws, i 2. (Seiisalion 
of) lo what it is relative, i 3. Whe- 
ther they liaie positive laws, ihu}. 

(laws of tlie), ii 173. 
They receiv'od no gicat changes, 
and why. ii xlUl. Sec the words 
Code and CnndebnUI. 

Buying- (irude of), ii 44, ctscr^. 


c. 

C/HS/IK : liislawsin regard lo dcblors; 
ii 46. And in regard lo uiarricd 
people, ii 89 

Calumniators, coniinou tinder llic em- 
peror Arcadins, i76. Encouraged 
by Sylla, i 196 

Camoens: a Porluguese poet. Subject 
of his poem, ii 37 

Canaaiiites: cause of llicir destruction, 
il27 ’ 

Candour, necessary in the making of 
laws, ii 253 

Cope of Good Plope : why llioy could 
not double it, ii 20. By whom 
discovered, ii 37 

Capihdaries : liieir origin, ii 175 and 
184'. \False one) altribiUed to 
Charlemain, ii 182. Added to Che 
laws of the Lombards, ii 1 84 ^ 

Carthage: Cause of her ruin, i 20. 
Policy of tho Romans in respect to 
Ibis city, i6id. FJfecl of her despair, 
ibid. Her maritime power, ii 22, 
How she increased her riohes, ibid. 


Her colonies, xhid. Her wars with 
Marscilluv ji 25. Her .senate, of 
what kiiq) ol jcisons it was com- 
posed, i l'77 f 

Carthti,\inians : their coniinei re, il 25. 
Their Irealy with the Rotnaji.*^, ii 25. 
Whether they were ac(|uainLed willi 
tho compass, tbid. ^ 

Carvilius Buga : why he repudiated his 
wife, i ‘2(i7. W lielliur be is tlie first 
that did it, 1 266 

Calo the Censor: liis motive for snp- 
p'oiting the V’oeojiian ami Oppiau 
laws, ii 166 

Ctfuses reserved to the king by the 
laws of the Barbarians, li 212 

Catises critniiial, by whom tried among 
llie Romans, i IT^ '• 

Celibacy (llie spifjt of1 is inlrodnoed 
into the empire, ii 94, et beg and ii 
109. Relleclionson ccUbaey, ii 127, 
123 ‘ 0 " 

Censors at Rome, their functions, i 12 
and 47, .and n 88. Their privileges 
I 51 ‘ _ ■'*’ 

Censotship: its eHect among Ihe Ro- 
mans; in what luniiner abolished, i 
119, and ii 88, et seg. Re*eslab- 
Hshed by C.T?ar and AiigusiUis, ii 
89. Upon wlfiil occasion, th?d. 

CensMs; its efTecl, i 43. Whether 
there was a general census in the 
anciecl French mg^*;*chy, ii 274. 
Whether it was the same thing a-s 
the cen'ius of the Homans, ii 271. 
What it was, and on wliom raised, 
ii 272. Whether it was paid by 
freemen, ii 273 - 

Cetitenarii; Iheir functions, ii 277. 
How established, ii 418, Tlieir ^ 
districts, ibid. 

Cerne: its situation, ii 22 

Champions employed in judicial com- 
bats, ii 204 

Change of religion, ii 152 

Charcemain, divides his empire among 
liis children, ii331. The laws he 
gives Lo the Saxons, ii 172. Hia 
will, ii 327. His conduct in the 
government, ii 332, et scq, Hi^ 
reason for esiablishiog a great num- 
Ber of bisbopricks in Germany,- ii 
334. His elogium, ii 332, et seq, 
l^a^y imitated by his son, ii 555. 
The state of Europe, before and since 
bis time, (i 337. HU successors ; 
in whkt manner they lost the throne. 
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u 33'^'^, ct scq, in u Ini 

inamiei lt*ey losl llic cinpirt, 
ii ,^51 , et seq, ^ 

Oiar^s Mariel, stnlc of 12nro}>c in 'us 
lime ii 322. He sliijis th^' clpr^'V, 
%hid, Enrouragcd by (he i>ope, ibid. 
Gives away the cliurcli lands, both 
as aliodia, and as licfs, li 329. 

Chaj/es V. (cinpcroi) his powei ji 37 

Charles XII, Leller from Ibis punre 
to the senate of Sweden, i 5o. 
Cause of his ruin, i l'^2. Compaied 
to Alexander, i 143. 

(luldcnc^ \\h} driven fioin thelbione, 

i 293. 

Childtcn^ who is oblt^^td lo pro\ide ^ 
lor them, ii 75. Tluir coiidUion, ! 
wljen Ihev are llie fiuil of tn.nriago, 
dnd. Aiki when lhe\ are not, 26 
Of diiltrenl Inotheis, whelliei they 
oiig-hl lo inheriL alike, ii 57 Ciislnni 
01 Japan upon this head, /nd. In 
what case iljs ailvaiilagt ons lo have 
a ''real many, ii OO. Why ihey 
are nioro numerous in sea ports, ii 
82. Honours paid at Home lo 
(hose who had most, it 90, ct scq. 
Exposing of them, in ust^ in China, 
why, iiSI. Liwsoflhc Homans, 
and practice oi Ihc Germans, in 
lespect lo this arlicle, it 97, et sea 
Obliged lo j77^siijt<iiii iheii falhe),iJ 
141. Whelhci it bo not couUary 
lo Luiuanity, lo punisli Ihem for the 
crime O'- .'their falhei , i 297 IVlie.. 
Iher the Jaw of nntiiie o)d »i«s lint 
llicy shall be hens to their fallicr 

ii 135 

China’, idea of its goveiiiincnt, i 310, 
et scq. Reflcriioii upon this subject, 
i 123. Din'ereiicc between the 
eharaclei we have of U from the 
missionaries, and that which isgUen 
by mercantile people, ibid, ct seq. 
Fathers are punished here foi the 
faults of then children, i 90. 
Luxury is pernicious in this coun> 
Iry ; why, i 98, et seq. Cause of its 
revolutions, i 99. Ils rites, i 509, ef 
seq. Provinces of China raised 
from beneath the waters, i 278, 
(Ijegislalors o}^ the principle object 
they bad in view, i 307. How they 
obtained it, ibid, et seq. Custom 
of Cliinaiii regard lo the cultivation 
of lands, i 230. Parlicular^qualily 
of its cliffiale, i 124. (Egiperors of) 
the interest they have in governing 
well, ] 125. (Conhnered of) com 
pare^ to that of EiiropS, ii 39. 


ChiHCM, thoir characloi, i 303 Who- 
tin I liiov (in (osr tfuMi laws, 1 ihul. 
The g-wciiltbl clieals upo.i oarlh, 

i 311 

C/iuaby (system oP) how it was I irmerl, 
li. 201 

Christopher^ Columbus, Ins pmposa^ 
rejected hy ihe conitof France, 1^ 
42 Reflecllon upjn ihis subject 
Jbtd. 

Ciceto., finds fault vvitli ihe laws v%hiLli 
inide ihe siillVaj^cs secret, ill, A 
saying of his, cnnciTiinig ctuumercp, 

I 32j And coiiLerning the .a.:ianan 
, laws ti f53 

3incy-l/a7S, Moi.s, de, upon wliat pre- 
tence he w IS bjtniph'i to iiiaUi 190 
Citizen, Roni.ui, could uoL be put to 
dcilh^ i So. Nor be tried Imtby 
Iho people ul Koine, i ISO 

'ml (Stale'', tls difinilioii, i 6 (Law) 
distinct from the canon Iiw, i! l-M-, 
145. And fiotn the law oi intions. 
li 137. (Laws) their uillncnce 
on marriages, li 1V3. llieir prin- 
ciple, ii 1 15. Wlielhcr the general 
dispositions of the civil law are 
applicable every where, li 161 
Cmlily of the people of China, i 308. 

C/<iMfbns (Iho nnpeior) appropriated 
to himseil iho decision of all cai/seh , 
the conseijiienLC llicrcof, i7fi ITo 
derogates fioiii llie A'oeonian law, 

ii 170 

CUmency. whose peculiar chaiai- 
Icristic il i", i 9h Itb tflecls I 02 

Clerfiy (p6\\Gi of the) when iL is dan- 
geiOH> or pioper. i 1.5. Serves as a 
bariiC) in some countries, against 
the loircnl of arbitrary powei, ibul. 
How great it was under the kings of 
Iho first race, 2 297. (Riches of 
llie) somelinics excessive, and some 
limes reduced lo iiulhirig) li 323 
Supported by duke Pepin, anel de- 
pressed by his son, and other kings 
ii 323, ef seq. Stripl by llionobi* 
lily, ii 327. They declare against 
judicial combats, ii 193 

Climate; ils influenbe o:q the ronslilu- 
Uoti of body, and uii the laws, i 224, 
I et seq, On Sobriety, i 231. On 
political servitude, ibid. On the 
diversions of diflerent jialion., n 
120. religion, iijlfid. Cold, 
state of people that llieio, 

i 224, ec seq. Warm; its eflcds 
with rcT^ard to the body, ibid. 



1 N 

Of En^rJaiid ; ils effecis, i S34, 
et &cq. Effeol of Iho climalo on 
iJio laws of Ifae Germans, t 235 

Chvis: cause of his ortjellj against 
his family, i 296. Made consui by 
the emperor, ii 296 
Coa/-pifs, iheir use, ii 82.«- 
Cede of the Burgundians: a law of 
theirs upon hospilalily, i 324-, and 
upon robbery, ii HO. 

base, why eatabliabed among the 
Romans, ii 31 

CoinerSf faho, declared guilty of high 
Ireasotij i 190 ^ 

Colchis; ilB present situation com- 
pared to the ancient, ii 4. Where 
there any traces to be found of ils 
commerce, ibid. 

Colonies^ new, different from the anci- 
ent, ii 38. 'I'lieir trade, zhid. The 
design of it, jlid. Laws of Europe 
upon lliis head, U 39. Whether it 
bo a disadvantage lu them to bo 
ilzstanl from iJio mother country, 
ibid. Etfect of this dislanco, ibid, 
Comitui by li-ibes, i 171. 

Cotunicrce prubibitod among the Vene- 
tian nobilily, i 50, Ought to bo 
fav^oured by the laws, i 52. Wbe- 
Lher the gronl numbor of iohabilauts 
is any obstruction to it, i 94 Ils 
influence upon manners, i 323. 
ITnitcs nations, hut disunites ^ndi. 
viduals, i 324. Efl'ect arising from a 
totnl privation of it, ibid. Itsrela- 
(ion to the contUitutiori of the go- 
vernment, i 325. Its eiflerprises ; 
wlielber small republics are capable 
of great enterprises, i 326. Its 
freedom, in wlial it oorisisls, i331, 
ll requires n timlliplicallon ot the 
civil laws,! 334, et seq. Whether 
it be advantageous that princes 
should engage in it, i 335. Exam- 
ple to this purpose from the Casti- 
lians and Poi'luguesp, i ibid. \Vbe- 
ther it can be carried on by tlie 
nobility, ihid. Whether it bo ad- 
vantageous lo all nations, i 3^7. 
cause^jflhe povprly of some nations, 
ibid. Exa.nple of Poland, ibid, 
Cauho of its revolutions, ii 4-.* Of 
the ancients j in what it differed 
from ours, ii4and 19. In what 
ska it was carried on, ii 25. Its 
slate hefoio the lime of Alexander, 
ii 7. Changes ils iUco under lids 
prl/ice, ii 12 , 

deatruclion of the Ro'.anB, ii 33, 
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Under the Saracens, ii 34. Is re.- 
yivci! in Ewiope, ii36, et seq. Ib 
in its own 'iialuro uncertain, ij 48. 
Whether it be proper for one nation 
lo exclude another from trading 
with it, i 329, et s^q. Judgment of 
the conduct of the Japanese iu this 
respect, tbtd. Whether it be pr op er 
for a slate lo lay itself under an 
obligation of selling ilg manufac- 
tures only lo a single nation, ibid, 
Example drawn from the Poles, 
ibid. 

CommercCf low; notion the Greeks 
had of it, 37. 

CommistarieSf or the king’s deputies, 
their authority, ii 213, 

Community of goods between man and 
wife, ils advantage, i 106. 

Compass, In what^pianner navigation 
was carried on befoie its invention, 
ii 6, Whether it was possibfe lo 
surround Afiica witlijut Ikis assist- 
ance, ii 7. Whether it was known 
to the anoienis, ii 18. The inven- 
lion of it ; its effect, ii 37. • 

Compositions, in use among ibe barba- 
rians. What they were, ii 282, et 
seq. For murder, ii 283, et seq. 
Laws concerning Ibcm, ibid. Dif- 
ferent according tb the difference of 
persons, thid. In ^what case they 
were refused, ii 285. 

Co«demnc4^ persons ; wJijVwas dono 
* with their goods at Rofne, x 74. 

Conjiscation of merchandizes. Charter 
of the English upon this subject, 
i 332. Law 7)r Spain upon ihia 
subject, ibid. The practice of Eu- 
rope atid Asia upon this article, 
ibid, 

Corrfiscaiwn of goods. In what slate 
useful, i 61. In what case per- 
mitted among the Romans, i 62. 

Of the effeols of Jews who embrace 
Christianity, on wlial founded, ii 
35. Opinion of Bodin, in regaid- 
to confiscations, i 62. 

'47<w^eror, his rights over conquered 
people, i ]34, et reg. Judgment of 
the pretended generosity of some 
com^erors, i 148. 

Conquest^ its aim, i 5. Its use, In 
regaid to the conquered states, 
i 1S7. » (Right of) from whence 
derived^ i 1^4. Whal power it 
gives to ^^he conqueror, i 135. 
How ^hat power ought tc be regu- 
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'laled, Methods of preserving 

it, i 14'7'. Vasllj laiije j supposes 
despotic power, i 14h. Us eflecU 
in C'jgard to the conquering states, i 
137, Those of the people of the 
North, of Asia, and of Europe, 
have had different effects, i 271. 
Constantine, changes he made in the 
military government, i 87. His 
laws in regard to marriages, ii 93, 
94. Spirit of those laws, ii 95. 
Oidains lhat people should rest on 
the Sabbath, ii 130, 

Consulate^ Roman, its power, i 168, 
et sfif. Reduced bj the Plebeians, 
ibid. 

Cunsuts, Roman, what causes they de" 
cided, i 173, 174 

Continemy, oublic, necessary in a 
popular stale, i 100. Alteolion of 
Jegislalors opon Ibis article, ibid. 
Iti'ieHects with regard to propaga. 
tion, ii 100, et seq. 

Contumaaj ; bow punished in the first 
ages of the Prencb monarchy, ii317. 
,318. 

CutiCer ration, why truth is necessary 
in conversation, i S9 
Copper, different proportions between 
copper and silver, ii 48, and 61, 

e-2 

Coyinth, i(s adv&htagcous situation, ii 
10. Corruption of ils inhabitants, 
ii 10, Uv^ 

Cornelian ((ai/s) change which Cajsan 
made in them, i 86. 

Corpse, the digging it out of the 
ground in order '□ strip il, how 
punished by the Salio law, ii 285 

Corruption; two sorts of it, i 83. 
Of Governments, with what it 
begins, i 108. Its bad effects, i 
U6 

Costs: in what manlier the payment 
of costs was introduced into law 
suits, ii 222 

Coney (Lord of) his saying iu regard 
to the English, i 132, 

Councii; whether the prince's council 
in a iDooaroby have the conddeoce 
of the people, i 16. A kind of gob- 
trast between the prince’s oounoil, 
and his courts of judicature, i '^7 
Counlry, (love of) what il requjres, i 
33. To what government it is 
peculiar, i ibid* Ils effects, i 39, 
and 40. Prevailed lioon^the Cre- 
tans,!. 11^ ' 


Counts. Their functions, il 277, 279, 
et seq. What difference between 
them i^cd the dukes, ii 280. In 
what manner they administered 
justice, ii 281. How long their 
employments lasted, ii 304. Their 
power increased, ii 3l4. Court of 
monarchic) rie.scriplion which higlo- 
rians give of it i 22. Center of 
politeness, i 29. What a court air 
consists in, i 30 

Creation; supposes invariable laws 

is 

Creator: cannot govern the world 
without rules ibid. 

Credit of slate. How il ought to be 
maintained hy the ministers, ii 66 
Crimes public in their own nature, 

i 22. And yet divided into really 
public, and private, ibid. Private 
why ho called, i ibid. Inexpiable 

ii 112. Four sorts of, 5 184. 
Against nalme, placed in the same 
rank with magic and heresy, i 188 

Cromwell hindered llio establijibment 
of a democracy among the English, 
i 19. 

Crucffi/, why it is more common in 
despotic Governments, i 79, 80 
Cuma ; Aristodcinus enervates on 
purpose the courage of its inhabit, 
tanis, I 142 

Cuming ; when permitted by honour, 
129 . 

Customs ancient, advantage there is 
iu observing them, i 46. New ones 
are generally abus IS, t6id. Differ- 
ent: wh3ther a monarch ought to 
toloralo lliein, I 70. Relative to 
slavery and liberty, i 315. Local 
Iheir oiigin, ii 186. Their anti- 
quity, ii tbiiL Oidinances of king 
Pepin in regard to the local customs, 
187. Whether they were the same 
thing as the laws of the barbarians, 
ibirf. Their authority at the time 
of king Pepin, and after him, tbid. 
Of France, different in each Inrdship, 
il, 237, Origin of this diffeience, 
ibid. How they were preserved, 
tbid. Written, ii 238. 

Custom Houses: in what places estab- 
lished, and with what view, i 331. 
■Difficulty attending them : cauM 
of the deslrnclion of commerce, ibid, 
et seq. Of Cadiz, ii 43. 

Cynete (the inhabitants of) what Poly- 
bius says uf thfm, i 36 
Czar, (Peter L) forbids the presenliug 
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hny petilions lo liim, i 205. (>liangcs 
lii6 cusloms of Oie Muscovites^ i 
S0r>. At what place he ^oincdttlic 
two seasj il 6. 


D. 

Varins, Ijis navigalioji outlie Fndus, 
ii 12. llow long it lasted, ii 13 

Debiavs^ Insalveni, suld at Athens and 
at Koine, i 200. Severe laws against 
them, ibid, Kffecl of those laws, i 
201, Laws in llicir favour, ibid. 

Debts, wlicllier it be for the advantage 
of a slate lo be indebted to itself, ii 
65. Public ([ia)'mcnt of them) ii 
66 

Decfifncivs, Tlieir design, i 86. Tbcli* 

<• power, i 170. On what occasion 
created, ihid. 

Decimal laws, by whom abrogalcd, ii 
96 

Dtconm : Its rules ought tiol he neg- 
lected, i 29 < 

Decretals: llioy communicate their 
judiciary fonus lo all courts, ii 231. 
Idea of tlicir origin, ii 253 

Deity has Ids laws, i 1, Whether wc 
ouglit to avenge the cause of iJjo 
Deity, i 1 83 

Delicacy of courtiers, from wlic^ice it 
arises, i 30 

Demesne^ or crown land.s, necessity or> 
ii 154. Wln^lier il bo unalienable 
or not, ihul. Unidienai)ic w;ls un- 
known at the cnniincnveincnt of the 
monarchy, ii olC. Of v.hal kind 
il was under the second i.ire, ii 2'i() 

De77ictriu.s PhuhriiiSf minibcrs the ci- 
tizens of Alliens, i 20 

Democracy, wlmt il is, i 7. Stale of 
the people under (his government, 
i 8. lls (uiidainciUui lnw.'>, ibid. 
Its principle, i 18. In whal manner 
it is corrupted, i 108, ct scg. 
Wliellier it can make conquests, 
i lo4, ct seq, 

Denarius RiiiDan, iU value, ii 60, et 
seq, , ® 

Depopulations, ii 86. How refiie- 
, died, ii 101 

Dcpositrtri/ of the laws necessary in a 
inoiiarcliy, i 16. what kind il 
should he, ibid. Wliellier the 
piilicc's council are a nruper depo. 


silary, ihid. hy Uiere is any Bueh 
Ihing ill tic.'-polic government, 
ibid. 

Depiiiivs or Ctojoois'iiriLS frov' Ihe 
king, their .luiljoiily, li 213 , et seq. 

Deserters, puiii-,!iiMl wliii debt, whe- 
llior ihis- be an ellccLual iniiiislimeiu 
i 82 

Despotic piince, an enemy to hoiuiur, 
i 24. Why so, i/df/. The souicc 
of his power, i 25. Extent of Ids 
power, i 26. Tneomcnieneies 
arism*; from Ids govornment, ibid. 
In some countries he is universal 
heir to ail Ids subjects, i .58. In- 
conveiu'cncios whence arising, ibid, 
et seq. 

Despotic Government. Us nature and 
consequences, i 16. Tls futidamcju 
tal laws, i/nd. Its prfhciple, i 2.5, 
ant! 55. How itjs corrupted, i iib. 
ld*a of tins government, i 55. Why 
so exlonded, i 60. An obstacle to 
comiiieVce, i 61, eisuj. lls dislinv- 
live properties, i 121, lls end or 
'icw, i 151. How it provide, s for 
its security, i 129. How il'may l)(f 
softened, i 206, et seq. Wlmt kind 
of lax is proper for it, i 217. 

Dictator Boinan, compared to the 
stale inquisitor of Venice, i 13. 
diidgmenl of llir^«e two inagisliacies. 
tbid.ctseq. His iiuwer, i 172 

Dktatorshlp, wliy it could be only ofa 
‘.liorl d^ir.ilion, i 13. 

Disputes between tlie clergy and nobi- 
lity, with regard lo properly, ii 339 

Distinctions betwixt the Romans and 
Fiaiiks, esta?’dislicd by liio Salic 
law, ii 17.5, et seij. 

DistrihutioiS made among ibe peojdc, 
in whal case, i ‘19^ D uigcious ibid. 

Divorce ,* in wliat case il. may bo agi en- 
able to nature, li 140. Ditlmcnt 
from repudiation, i 264- Dtditd- 
tioa of both, ibid. Law of the 
Maldivians upon this subject, i 265 
OflMexiGO, Law of llie Ro- 

mans upon lliib subject, i 265 

Doctrines : \ve should avoid drawing 
dangerous consequences from them, 
11117, 'Raise sometimes useful, 

D,pmi«7o?i, whether mankind could 
ha^e an idea of it before the estab- 
lishment of society, i 4 

Domitiaa (ihoi emperor) : llic € 0*001 
which Ws cruelties had in regard lo 



INDEX. 


Die people, i 26. JIc oulcrs Die 
vines in Gaul to he pul^d up, n 29 
Voiiriesot women, diilcr.^t in Oilier- 
ent ^^vernniunls, i lh(> 

JJnds, (puuialiinenl ii 201 

D/((ies: effect of tlicu weight, i 5o, 
Taxes 


E. 


East (people of the); wli^ llmir em- 
pires are so easy to goveni, i l7. 
Why they are so alUched to their 
religion and customs, i 228 

Edict o( Pistes: its epocim, ii 179* 
By whom '[Suhlisheil^ ihid. Iiiler-. 
cnees drawn fioni ;ln>» edict, li 180 

Ldtic(ffian (laws of) la whal they 
ought to be relarne, i 28. Diffci- 
cnlin caVh go^eiimietil, ihuL Their 
priiioipic, ihid. In monarchies 
^ when it commences, the virlues it 
IcaoliSs, ibid, et seq. I'o what laws 
it ought to conform, i 3, et $vq. 

In despotic goveiiimeiils, i 31. 01 
what sort it ought to he, ibnl ct '^eq. 
Ol the ancients, cf^mparedwiili ouis, 
32 - It^ diftei^iice in the diiVcrciil 
periods ff jouih, d'ld Ina lepub- 
lio ; of what iinpoi l.inco it is, ibul. 
That \vluv^s_^re\alic(i at Cuiu.v, i 
142, ct seq, 

Egqpi: its ancient cointueicc, u 12. 
Tiade esUhliblicd Ihero by the 
Greek'*, ihid. Coiumues its trade 
under llio fearatcus, ii J4. 

yiictionlo benefices, rcliiKpiishcd by 
liio kings, ii 32?. Of Popes, Icll to 
the people of Pome, ii .528. (Kjglit 
of) to llio crown, pos^esscd i)y Ihe 
great men of Llic kingdom under 
the second race, how exeicisciL li 
331 

Eng/anrf, Us diiect end or view, i l.y2. 
Principles of its constitution, ibid, 
et seq. Effects of Ihi"* coiistilulion 
with regard to llie cliaraoter and 
Manners of the English, 1315, (o 
the end. From whence it took llie 
idea of its governmeiil, i I6l. ^ Il& 
spirit wilh respect lo commerce, i 
328. Its coiiduol conliary lo^^ttial 
of other riatioiih, ibid. In wlial 
manner judgment is ^laased in that 
counlrv, i 73. (Laws cf) in rela- 


tion lo parliculai meichauJize, 
i 331 , ' 

EuL'cf /i, what they have done lo fa- 
voiu Ihcir lihei ly, 1 1.'). Inwli.UeUHe 
they weie liihle to losc it, i 161. 
W hat ‘*ort ol people tlicv would ho 
if they WHO Lo lo>.e il, I 1 ) my 
they could* not cslabhih u demo- 
Ciacy, 1 l9. They were obliged lo 
return lo a regal government, ibid. 
Tlio use they have made ol religion, 
commeicc, and libeiL), 1328. More 
easy to overcome at home than 
abioad, i 132 

Enihczzlement of the public money: 
^wliy natural in despotic govorn- 
iiieiils, i Gl. Laws against il, i 313 

Employments: Wliellier they should 
he sold, i 67. Opinion of some 
nulhois in regard lo ihe venality of 
employments, ibid. , 

Ephor^ inagisliatcs of Sparla, their 
fuflcUons, i 30 

Epi(htm«i/ms : How tliey icgnlaled 
Ibcir commeioc, i 3o 

Egnality, (the love of) wliat il f«., i(s 
effect, 1 40. How it is cxojied, i 
41. Whcllier il is lo be found in 
monarchies, ibid. liow eslnldished 
ill a democracy) i ibid. Among lami. 
lies, iicrc?sar\ in an nrislcciacy, 

i 31. Ceuses among men as soon 
as they outer into society, i 5, and 
J 10 *, Evtremo as dangerous as Iho 
delect of equality, ibid. Uea! : 
whether il be eisy to establish, i 
43, 44. Vv liHi il fail bo suppress- 
ed, i4l. Depcndi'ut on frugality, 
ibid. Ol the [louple ol a Kejmbli.., 
compared wilh that of the subjects 
ol a despotic priute, i 72 

Eiichcatage (right ol ) its oiigin,n 33 

iiVewey, a particular sect among llio 
Jews, ii 110 

Establuhvient ol the French monarchy, 
a book ciiliciscd in this work, ii 
267, 275. Refutation of this 
author's sysicm, 279, et seq. 

Eunuch', arc considered as citizcnsonly 
by a kind of fiction, i 233. Haisi d 
to magibtraoies, i thid.. Married; 
aodVby, ibid, 

Europe, its power, ii 39t Its stale 
after ibe destriiclion of the Romans, 

ii 99. How il was rc-pcopled after 
Oliarlemain,'' ii ibid, 'Its actual 
slate, ii ibid, i.e;>5 subjc(‘t lo rev u- 
luUons than Asia, i 270,271' 
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Exchange, wbal il is, ii 52, et seq. Idea 
of it by llie example of Holland, ii 
53, et seq. Ditferent siiualiotfs of 
flj whellier the state loses or ^ains 
in such a situation of the exchange, 
ii 55, et seq. Il tends to a certain 
proportion, ii 57. iTlie various 
turns in its course, ii 54. Its uti- 
lity, ii 63. Advantage wliich iner- 
cliauts have in sending money 
abroad when the exchange is below 
par, ii 56. In what case money 
may be sent abroad, when the ex- 
change is at par, ibid. Letters of by 
whom invented, ii 36. 

from the succession to ib& 
throne, in what case it may be 
applied to the next heir, ii 159 
Executive (power) in what manner il 
limits the legislative power, i 160. 
To whom it ought to be intrusted, 
i 156. To whom it was intrusted 
among the Romans, i 173« How it 
is employed, i 152, 


F. 

faith, Punic, ii 23. 

Family, particular, how it ought to be 
governed, i 28,31, What persons 
compose it, ii 76. (Names of) their 
advantge over other names, ii ibid. 
Famines frequenlin China, i 12%. 
Eannian (law) the design of it, i 106 ' 
Farmers of the revenues, whether they 
are advantageous to a |late, i 222. 
Whether it be proper to reuder this 
profession honourable, i 223. 
farming, of tlio customs is destructive 
to trade, because of its exactions, ii 
351 

Earming of the revenues ; whether it 
is preferable to the adniinistraliou 
of them, i 221 et seq. 

Fatality hVwd, whether it be tbocaiise 
of the productions of this world, 
i 1 

Fathers, whether their consent is neces- 
sary for marWage, ii 78. lu what 
country they are punished fbr the 
crimes of their childien, i 79 
fear, how il induces mankind to asso- 
date, i 4. > The principle of 
despotiq^goveruroent^ i 25 
Fecundity more ciTaslant in brutes 
than in the human species, ii 74 
Fertility of a country K.'Ourable to a 


monarchical government, i 275. Its 
eficcl!,, i 2i]’7 

Festivals, lodcumnion at Athens, iij 19. 
Ought to be relative to com'inerce, 
ii 120 

Feudal (laws), at what time they 
appeared, ii 244. Their effecls, 
tbid. et seq. Their source, ii ^6 

f’e«daforj/(princes) preserve a despolio 
state, i 148 

Fiduciary bequest forbidden by the 
ancient Roman law, ii 165 

Fiefs; whether they were known to 
the ancient Germans, ii 257. Ad- 
vantage of them, ii 317, Changes 
made in them, ii 344. At will, ii 
276. Why they became hereditary, 

i 70. Of resumption, ii318. Na- 
ture of them after t'lhe reign of 
Charles llie Bald, ii 346. Per- 
petuity of them established in 
France earlier than in Germany, ii 
350. ■ Why they hp.ve chjinged less 
in Germany than in Fiance, ii ibid. 
Civil laws upon this subjc-cl, ii 557. 
Their origin, ibid. What tit is i0 
dismember a 6ef, ii354. (Inharil- 
ance of) its antiquity, ii 315. Its 
effects in regard to the regal power, 

ii 544. And in regard lu the laws 
on successions, ji 357, In regard to 
the laws of the barbarians, ii 

and to marriages, ii 357, et seq. 

Finetf used in judgments, p 176, 183, 
209,SS3,214. In caff.'., ofappeal, ii 
220 

«■ » of alienation, (right of) how es- 

tablished, ii 334 

Fisca/ (goods) what is understood by 
them, ii 276 

Florins, Dutch money, its value, ii 53 

Foe, legislator of the Indians, expli- 
cation of his doctrino, ii 117 

Fontenay (battle of) the consequences 
of il in regard to the feudal laws, ii 
343 

Force general, in whose hands it’ may 
be placed, i 3. Defensive of stales, 
i 130, Offensive, i 133. Relative 
of stales, i 132 

Formosa (an island) at what age Ih^ 
religion of that country permits the 
wtimen to bring their children into 
* the world, ii 84 

Fortune, law of honour upon this sub- 
ject, i 30 

France,^ pumlmr of its inhabitants 
un^er Charles IX, ii, 90, Law 
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mnde in this country to encoui'at'e 
jiropagation, u 100. Uow it was 
goveriK'd forujerly, ii I’/v, (Trade 
of) vjhellier it is proper it should 
be carried on by llic nobllUy, i .33.7, 
3 36. Judgment of the practice 
of t})is kingdom upon this head, 
ibid. 

Fmuk, -^ss, necessary i;i morals, i 28, et 
seq. 

Franks, Ripuarian, cnilccl with the 
‘ Salian Franks, ii 269. TliPir ooii- 
quesls, ii 172 and 259. How lln*y 
disposed of them, ii 260. Whether 
they weie frieiuU of the Romans, ii 
176. VJhellier there were sevei-al 
orders of citizens among ihetu, li 
298, etseq. See the word Ripiiu- 
rians. 

I'retdom: what" it is, ii 286, et seq. 
In wliat case it corjd lie <leinanded, 
and what case il could not, thirl. 

Freedtnen, llieir duly towaids llicir 
patrons, 'i25lj'ef scq. H<»w they 
were treated at Rome, i ibid. More 
honoured somelitnos than the free, 
meii, i' ihid. Of llie Volsci, llicir 
boldness, ibid. Employed in 
the sca'service, by llie Roiuuiib, ii 
28 

French, wliy they never could preserve 
^leir conquests in flalv, i 141 
•-* * IS . ’ « 

Frugality, taken sometimes for avarice, 

i 19. (The love of) its effect, i 
40, et seq. '.'^ow il may be '■xcilod, 
i 41. VVays (o iiiainlaiu it, i 44, el 
seq. 


G. 

GALLANTRY, in what case allowed 
by honour, i 29. Its origin,)! 201. 
What it i.s, ibid. How it inereased, 

ii 202 

Gaul conquered by the Germans, ii 
2.59. Division which the con. 
querors made of it, ibid. 

Geneva (law of it) with regard to Ihe 
children of debtors wiio die insolvent, 
i’3S5 

C^^|oa, r^p^blic, proposed as a mode), 
. i ::^2 ^ 

Germans, how they praolised hospi*- 
• hdily, i ^24. Their laws in relat/on 
to punishments, i 89., and li 47. 
kind of slavery adinlKed araongst 
them, i 245. Their mnviagps, i 
VoL. II. 


292. How they were declared aC 
age, i 293, ct seq. What authority 
they gaiy to lljoir princes, j 29B. 
ReooiuMlomcnls esUl dished among 
them, il 116. Theii sensibilify .in- 
regard lo llie point of lionour, ui 
200, et scq. Influence of their 
iiianiicis oi'> their laws, ii 175 and 
191, et scq. Their anclcul manners* 
ii 256 

Get many (empire of), why elective', ii 
352. Us government compared 
with that of Holland, &c. i 127 ' 

Gir/<: vvhy inclined to marry, ii 80, 
W hcllier the number of llieni ex- 
Acceds that of boys, ii 8l. Sold iii 
China, ii 84. Succeed lo certain 
Clowns, and not lo others, ii 355. 
Reason of this difference, ibid. 
Since what lime they have succeeded 
to tiefs in default of male issue, ii 
354. A law wliicli obliges I hem to 
declare tlioir pregnancy icr the 
niagiUrate, ii 139 

Glory or magnx'ininnly, whether il is lo 
he found in a despotic governmeJot^ 
i54 

God, author of the laws by which ho 
has created the world, i 1 

Otddy whether it be real weallh lohav© 
a great qunnlily of it, i! 40 and 43. 
Prohibition of using il in snporflui- 
lies, li 43. Cause of the greater or 
lesser quanlity of gold and sllvei*, 
ii 40,*'' Coast, whellior the Cnrlha- 
' giiiians sailed as far this coast, ii 24 

Goodsj or eshilo {division of), in what 
case il may be unequal amongst 
children, I 52. Cession uf, or 
haiikruplcy in what government it 
may lake place, i 61. Whether it 
was eslahlislicd at Home, ilnd. 
Ecclcsia'lii’, or church lands, how 
they wore converted into fiefs, ir 
3l9. (Division of) i 69 

Government, the most conrormabie to 
nature, i 3. To a singio town, i 
121. How many species there arf, 
i 7, Definition of each, ibid. Its 
nature different from its principle, 
i 17. Its principle, wlial it U, \ 18, 
et 8€q. From wheuco lliq prinriplc 
of' eazh gorormnent is derived, 
ibid. Moderate, bow ilissopporlrd, 

1 Us. Whether despotic power is 
supported in the same manner, ibid. 
Cause of its corruption,^ i 108. 
Easy to princes ,who leave all inn- 
nagement of affairs to a minTslcr, i 
16. Examp^ of a pope to \his 

2 B 
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purpose, i 17. Domestic, to whom 
it is inlrusled in the East, i 264. 
Its influence in tbo polilif^ai goient< 
ment, i 84 

Gown or long robe (dignity of), what 
rank it bolds in France, i 336 

Gracchi ; they change iho constitution 
of Rome, i 177 

GramleiLr real, i 132. Relatire, ihuh 
(Idea of) annexed to the inihlilary 
profession, i 30 

Gravina: bis dcnnilion of the political 
and civil slate, i 5 

6>eeAs, their exercises, i 37. Eftects 
thereof, i 58. Tlieir particular iiC; 
slilutions, i 33. Ueneclion on 
these institutions, i 35. In wbat 
manner they pronounced judgment, 
i 73. Their policy to Innder loo 
great a multiplication of inhalutants, 

' ii 85. (First) what sort of people 
they were, ii 1 16 

Orillou refuses lu ussassioatc Ibe duke 
of Guise, i 30 

Cmnlians of morals, i 47. Of the 
laws, ilnd, ' 

Guardianship of a nobleman’s children 
dilTerent from tutelage, it 355. In 
what it consists, i&tJ. 

Gundebald, his couslitution, how re- 
ceived, ii 207 

Gymme exercises, the only cmploymeiU 
of Iho Greeks, i .‘37. Their eflecl 
upon people’s minds, ihfd.* %Vlmt 
opinion the Humans bad of llictn, f 
116 


H. 

HAl^NIBAL ; his coiiquesls fatal to 
the Carthaginians, i 138, Motives 
of Hannons conduct in regard to 
him, i 139. The Carthaginians 
complain of him to the Romans, i 
SO 

Uanno ; his navigation on the ocean, 
ii 22. Whelber this relation be 
wa.'lhy of credit, ii 23. Answer to 
tbo objections naade against it,ii 23, 
ct seq. *■ 

Harmony necessary between Ibe fcivil 
^ laws, (See. and those of religion* ii 
113 

Heirs (orders of) iiislUaled by Justi- 
nian, ii 171. Civil laws of the 
Tartars upon this subiect, i 236 


HeloteSf Ibeir employment among the 
Lacedremqniaiis, i 37 
Henry VII^. bislaws, i 192, and ir 
139 

lIimilcQ^ a Carlliagiiiian chief ; he rnns 
his ship a-ground, ii 25. His 
navigation and sellleinenls, ibid» 
Hobbes: his opinion refuted, i 
Holland^ regulates the exchange of 
other nations, ii o3 
Hollanders or Dutch ; their senlinieiUa 
in the East-Indies, ii 37 and 42 
Homage of vassals, ii 355. How 
established, ii 356 

Honest men: whether the lower sort of 
people can be honest, when the 
leading men of the nation are 
knaves, i 22. What is necessary 
to inakc a man hoiic-V’, i 23 
Honorijicat (rilev) in the cliurches. 
Their origin, ii 339 
Honour t principle of monarchical go- 
vernmcnl, i 24. What it is, ibid. 
Useful Ihougli false, ibid. Whe- 
ther it takes place in jlespot^ 
governments, ibid. Laws off, .ibid. 
Its caprices, i 24 and 30. What 
aclion.s it authorises or justifies, 

i 23. The aim of military peo- 

ple, i 66. (Point of) its origin, ii 
198 , 

HospitalSf their uliiily, it 102. De- 
stroyed in England by IJcmy ATTI. 

ii lO^. At Rome, ijj'/. 

Hospitality less practised in trading 

countries than among the barbarians, 

i 324. Hospitality of the ancient 
Germans, ilfld. Laws of the Bur- 
gundian code upon this subject, 
ibid. 

Hugh Capetf bow be obtained the 
crown of France, ii 351 
Human (laws) Ihoir nature, ii 138 
Hungaru: nobility of this country 
how serviceable to the house of 
Austria, i 115 

Hunting : its influence ou manners, i 
38 

Husbands: advantage they might liare 
at Rome, ii 91, et seq. And by the 
laws of the Visigoths, i 314. Pu- 
nished among the Romaas for tha 
i^conlinenoy of their wives, ii 156. 
^ One wife permitted to have many 
iftabands, i 257. TJmir privileges, 

ii 9f, et seq. 



T M D E X. 


I. 

JAPAN: in trade compared lo tbal 
of Polaud, i 338- Tbe impoleiicy 
of its laws, i 83, tt seq. Its vigorous 
laws, i 237. How rigidij tlicso 
laws ^re observed, i 83, ct scq. and 
iillS 

Jo^unese, wilb wbal nations ibej trade, 
i 329. Their education, i 83. 
Wliat they think of pecuniary 
puiiishmenls, i 90. What kind of 
children have « right to inherit in 
their country, ii 77. Cruelty of 
their emperors, i 84, et seq* They 
hate Christianity, ii 136. Why, 
thid, 

Jaxartes, cliange whicli happened to 
this river, ii 5 * 

Jclhyop''.ttgi, ii 13 
Idolatry^ ii 104, e^,S€q. 

Jeaknisy (two sorts of) definition of 
each, i 263 

Jtibs (andient) their commerce, and 
how they lost it, ii 7. How far 
their fleets went, ibid. The end of 
their law, i 151 

Jews (modern) commeicc was Iraiis- 
Jerred to their nat^n, ii 35. They 
in<&nt letters ol^ exchange, ii 36. 
Exposed to the caprice of other 
nnlions, ks^^35, 36* III used in 
Eugland, iOid, Laws of the Visi» 
goths agaiusl them, il 182 
Jlluiion, necessary in laying duties on 
merchandizes, i 213, H seq, 
Immumtics, common both lo clergy 
and laity, ii 294. Of churches ; 
what is understood thereby, ii 290 
/mposfs. »See Taxes. 

Impunity established under some Greek 
emperors, i 92 

Incontinency contrary lo nature, i 263 
Public ; the consequence of luxury 
i 106 

Indemnity, in what case granted by 
the public to private people, ii 153. 
Right of iudeiunily, ii 129 
j^ia, trade vrhicb the Romans had 
with that country, ii 1, "Whether 
it was advantageous to them, ii^O. 
"What trade we carry on there, ii 1 
Hatore of the trade of that couniVy, 
thid. How far the Greeks* pene- 
trated into that ooualry, <di 17. 
Whether they ^ere the iirst thaf 


traded thither, ii 12. Ancienll/ 
supposed to bo nninliabilable, ii 13. 
Dillbrent jjvuys to flo there, ii 7, B, 

17. The ancient passage to tliat 
country, zbid. et scq. At what timo^ 
of the year they set out upon an 
India voyage, li 10. How long 
they weje ^;pon the voyage, ii l9* 
Conslrucliou of the vessels of that 
country, ii 8 

Jndians: their manners, ii 2. Their 
cliaraclcr, ii 12. Their prejudices, 
ii 119. Contradiction in their 
character, i 227. Cause of their 
inaclion, i 228. And of their lazi- 
ness, li 229. Obliged lo marry, ii 
79. Why their laws are so inild^ i 
237 

Indus, river, ii 12, 13 
Industry^ means of encouraging il, i 
230 (Human), improves the earth, , 
i279 

Inequality, in a democracy, what may 
be the motive of c.slablishing r 
4*1. Excessive, the source of dis- 
orders in au aristocracy, i 49 
Infranchisement of slaves, the great 
circumspection it requires, i 251 

Inheritances: in what case it may hjf 
forbidden to have two, i 42 
Inquisition (court of), whence it look 
its laws, ii 174. Abuse of thi.s 
court, ii 147 

Inquisiti^rs (stale) of Venice, i 13 and 
151 

7/iquisifors of Spain, See. a reraon^^ 
stiance made to Iherij, li l34, 135 

Instilulions of a singular nature, eslab^ 
lisbed among the Cretans, i 33, 34. 
In what case Ibey may be of service, 

i 55 

Institutions of St. Lewis,, how long 
they lasted, ii 226. Reflection on 
these instilulions, ibid, and 216, ct 
seq. Whether the work now extant 
under this name be that of St. Lewis, 
ii227. Whyiti‘1 alUibuled to him, 

ii 228 229. Defect of this oom- 

piiemenf, ii 229. H.*! good effects, 

230 

Insult offered by a prince tw his sub- 
jects, the bad consequence that may 
attend it, i 206 

Insurrection: what it 'rtas, and by 
what people it was practised, i ll6« 
et seq, ^ 

JnterwC (lending upon:) whether it be 
bad in itself ;^u 67. Whether il he 
2 B 2 
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the same tliiog usury, ii el 
Kq. Greater by sea than by land, 
ii ibid. Reduced aft,?r tho dis- 
covery of America, and why, ii 49 

Interprelalion S', in wbat case it 
does not take place, i 73 

Intriguing (in a senate), in what case 
dangerous, ill, (For places), for- 
bidden at Rome, and upon what 
ocoasion, i 85 

Islandei's, See Islands. 

Islands (inhabilaiils of), their relish for 
liberty, i 277 

Judges: from wlmt order they were 
chosen at Rome, i 117 and lf*7. 
Change inado in this article by the 
Gracchi, ibid. Of what condition 
they ought to be, i 154. Exception 
against a certain number of itiein, i 
153. At what lime llicj began to 
judge alone, ii 254. The king’s 
judges, ii 288 

Judgm€7it5 given by the prince; the 
^urce of abuses, i 75. They ought 
In be fixed and regulated according 
to the letted of llic law, i 72. Ex- 
traordinary, i 174, 175. How they 
were passed at Rome, i 72. How 
iu Eugland, tbid. How in France, 
when the custom of (udioial com- 
bats prevailed, ii 199, et seq. 
Manner of pasMiig judgment in a 
monarchy, i 73. By commissioners, 

i 202, By peers, abolislied, ii 2S4, 
€t seq. By the cross, at what 
they were in use, it 197. By wiiom 
abolished, 

Judiciary power, to \'boni it ought to 
be given, i 153. How it may be 
softened, ibid. Whether it should 
be nnilcd to Ibe legislative power, i 
157, et seq. To whom committed 
amongst the Romans, i 174 

.Zuimn laws, against adulterers, i 104. 
Against high treason, i 191. Limi- 
tations mudo to this law, iu regard 
to crimes of high treason, i 191» 
192 

./u/ion, llie emperor, causes a famine 
at Antioch, ii 50. His great qaa- 
111)63, ii 110.. 

^ c 

Jiirisdictiun of the lords, ii 2S0. Of 
the connis, thid. Extent the 
latter, ii 281. Territorial, how the 

* clergy obtained it, ii 299. Extents 
of ihe^ latter, 290.^ Patrimonial, 

ii 288. Privilege of jurisdictions, 
its origin, il 267, Annexed to Uie 
flels, ii 233. its antiquity, ii 979 


Whellier it was usurped by tlie 
lords, iij.289, 291 

Justice (rf.lations of) antecedent to 
laws, i 2. Examples of tl 3se rela- 
tions, ihid. (Set formsof) necessary 
to liberty, ii 280. In what case 
they arc contrary to it, ibid. In 
what sense there are too few of these 
forma, i 71. Forma of, atjHe lime 
of the judicial combats, iV 203, et 
seq. 

Justinian (emperor), pula a slop to 
the ordinary course of justice, i 77. 
CuDsequeuces thereof, ibul. He 
abolishes a law of Constantine, ii 
93. Laws of his enacting, contrary 
io iho Papian law, ii 96. HU luw.s 
on ilivoror, ii 14G. On the suc- 
cession of women, ii l7l) 


K. 

<- 

KINGS of Rome, their auibority, i 
165, el Of the Franks, what tliey 
made use of lor a diad&m, i ^2. 
Their marriages, tbid. When they 
became of age, i 293. Why the 
time of majority changed, i 294, 
295. Formalities observed at their 
becomiog of tbid. At wbat ase 
they were capak'e of governij^ “by 
themselves, ibid. 

Knights Rom&o, obtaiqod the judicial 
power, i 177, et s/g. Bad effect 
of this innovation, ibid. They were 
made farmers of the public revenues, 
i 178 


L. 

LACEDAEMONIANS.' laws which 
Lycurgus gave them, i 33, 34. 
Happy with their laws, i 120. 
They submit the last to the M&ce- 
doniaus, i 34. End or view of 
their government, i 151. How 
many citizens were obliged to be at 
Uieir assemblies, i B. frre^lar 
pumshments estabUshod at Lao^ 
dsexQon, i go, Characrtflc of these 
fdepJe# * 301 

Lands (division of), why estleWlflhed 
^noient legislators, i 41. In 
whnt case it may place, thtd. 
and <<15. Hew il may be supported, 
i 41*'- et seq, Whellier il was 
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io ittaJk4s a new «iien tli-° 
nJd one wis ccni'itiuniJed^ i 9+. 
Ra^ciUhlislied by Ser\ ]i% TuUius, 
u IrS. Belweea llie BarHitUiis j 
ar.d the Romans, Ji ‘Jol. {T. iy ii ' 
was reculaled, tha'. ^V!^elller in 
is sufScienl that Ihis divisluii W I 
eijaal fa -Democraoieir, i -Io, (OtiJ- 
tivaljou of) ils adtauiage, ii -M. 
Its rJ^alioo to liberly, i 2'7l). Stale 
of t/ie peojfie who do not catti\'a(e 
their lands, i (Sale oHjudif- 

Mieul of Ihe laws by wbieb il was 
prohibilcd in cerlain countries, ii 
6'i. Given to ll)e rbureh, ii t'br. 
Censual, li 2“3. 'IVbkh are best 
peopled, ii 82 

Law (Mr.), his ignorance both of a 
republican and a rnonvireliical con- 
slilulion, i 1,-} 

J.aus; wbalLhey are^i 1. Of all be- 
ibid. Possible before ibere 
were intelligent beings, i 2* Pri- 
luilive of ‘parlijiilar iniolligonl be- 
ings, i 2. Natural, i 3. Positive, 

i 5. Potit'eal and civil, they ought 
io be adapted to the people for 
whom they are made, i o, 312. 
Civil, more simple in despotic go- 
vernmeats than in mornarchie'!, i 
69. Sometimes coutrar) to llio law 

nature, ii 139. Criminal, less 
^ siuCiple in monar^tres and in repub- 
lics, than in despotic governmenU, i 
Tl. Pen^lin point of religion, ii 
133. Tbon^clToct.ii IJl. Divine, 

ii 138. Sumptuary, i 91. Ancieni 
French,! 80. Personal of iho Bar- 
barians, ii 174. Origin of ihoo 
lawi., ii ]7.5. KelaliVe to iher .sl.ib- 
lished government, i 5. To lIio 
principle of each government, i )8. 
To the distempers of the climate, i 
232. To the occupalioim of nijii- 
kind, i 279. To inutincrs atid cus- 
toms, i 312. Other relations ot 
haws, i 6. Consicleied in their 
relation to commerce, i .32.5. To 
money, ii 44. To the nfiinb^^r ol 
inhabitants, ii 74. By which n,aii* 
kind are governed, ii 137. (Mnlti- 
plicily of) useless in a despotic 
gfovemmont, i 36, 70, et $fq. Use* 

y ful ID a monarohy, i 6. They 
supply ihe place of virtao in a 
mottarcliy, i 22. Style in the ddin- 
pnailioD of (rules fur Uie), ii 249, ei 
teq» How they become uselosl^ ii 
262. Whether those wiiiel^appear 
the same, have alws/s tin same 
effects, ii 242. WheLfaer jhey haio 


1 ihiis vnolnr, u 

I t>Pod, whrJljrj thtcv 

! gv'u*! ti ti^l. Wiu'lbtri llify 

ought lo courvt oNcrv tidng, \ bkit. 
Contra V to ihc- licu, i.f i/tf. 

Ulor, ii *."ri. depuNr^a 

pviM.»n of bbiTlv. to jMVSffVe 
it fur ilio w bjolo i'innuuiuit_\\ i 
PruhihiUn^ pooplu from kcepipg' 
abo\e a certain sum of monev la 
their faoiisis, ii *1*2 

Loll’ i't nuliVn.N.' whether all rtuinltifis 
fmyr otu'. i 6. Why it id not aa 
strictly ubserit edby lU^ipotic pviucai, 
as h\ others, i :u\ The only Quo 
tollowfd by pODplr* w)h> do nut uul* 
livulc till? Carlh, i 281 

Ana’S tftc AoinhiiiHiy, ii l*f2. Idea 

of those laws, ii IBO 

Luti’i j/y'ndirhil rond uhT, ii 202, rt iq. 

Lttzintss of people \ its can-.e and 
efthuts, i 302, 303. (Op iimnlivi(y) of 
the sou), from wheuev it spiings, ii 
1 13 

Le'fjrniflg, dangerous in a dospolic gu« 
vernment, i 31 ’ 

body ; tvbelhei it uugbl tu 
be alwuyMissoniblcil, i 15f». Whe- 
ther it cun nsKeuilile of it.eir, i liiTi 
Whether It itdh a riglil (u rnsluifn 
the exocnlivo )u»wor, ihii/. Whe- 
ther 1 1 slinuld have II right (tfjmljl- 
iug the execntivo power, Ifiid. ll^ 
aiilliutity, with legurd to Iho levying 
of motley, i 161). Willi ir gaiU li» 
lhvnriiMCH,//;/d, To wliuni tnlruetlml 
ulUoine, 1171 

Lt^idafon i bf, ii 256. Ilosv limy 
cuniino niiui to bis duly, i .3. With 
wlnit Kpiril limy oiight to (;oin]nn>n 
lliuir laws, i 39, rl say. iind ii 239, 
et scq. WIiiU limy gnglil to do in 
ri’gard to ihe vieos of the cliuiiite, i 
228. Wbul regurd they ought to 
have for the nuluro of tilings, ii 2.63. 
Their paHiiiont inlluernm llmir laws, 

ii 25.1 

Lending allulpriisl, ii 67. Wlielljep 

jl he liiwlid, l/m/. rl arty. By 
conlraet, iiilb. See inlrraf. 

f.ttiUy: the effect of modvonrity : in 
whatVovcroinent ills to be fniind, 
i 

Lffcru j Uw of Itnthai is agnUial llieni; 
1232 

Leprutij! in dha| ettunin§6 U was 
jinnwni 1232. ' Uaws of the Jaws 
upup this subjcml, Item wUtiu« 



I N D 

i)orrowed, ibid. By whom brought 
ioLo Europe, i&id. et seq. 

^€wis (Saiul) aboUiilies jifdicial com- 
bats, ii 216. Cliauges the law pro- 
ceedings of his lime, ibid, et seq. 
His inslilutioiiSj ibid, and 228. 
See J7is{itu2ious. His regulations 
with regard to the courts of the 
barons, ii 216. How they were 
received, ii 217. He causes tlie 
books oP the Roman law to be 
translated, i 217 

Liberty : abuse of it, i 218. Restored 
to the Romans by Sylla, i 19. 
Kalural Lo tlie iiorlhern nations, ii^, 
liisiippoi'lable to some nations, i 
299. Extreme, dangerous, i 110. 
Of commerce, in wbal it consists, i 
331. How destroyed, ibid. Poli- 
tical; its diflereut significations, i 

^ 149. In what it consists, i 150, et 

icq. Its relation to the conslituliun 
of the government, i 149, 150. Its 
relation lo the subject, i 182. et seq. 
Civil, whether it always follows 
political liberty, ibid. Philosophi- 
cal, in wliat‘il consists, i i6id. 

(law) : tlie design of it, i 106, 
and ii 70 

Lifigiovs people, roughly handled in 
Turkey, and why, i 71 
LordSf obliged lo administer justice, ii 
213, 292, et seq. How appealed of 
default ofjuslice, ii 212. li(pw they 
pleaded against their vassals, 
ct seq. Obliged to defend the 
judgment of their court before the 
lord paramount, ii 220^ How they 
lost tht'ir privileges, ii 236. Whe- 
liier tliey judged alone, ii 281. 
Origin of tiieir jurisdiction, ii 287 

Lot (suffiagc of) : defective in itself, 
10. Amended by great legislators, 
ibid. Ought not to lake place iji an 
aristocracy, i 1 2 

^uccaj for how long the magistrates ol 
this republic are chosen, note, i 13 
Luxury; support of commerce in a 
monarchical goveriiiiicfit, i 323 
(Source of) ii 4, and i 92, et seq. 
(bffect of) (Commerce of) 
anclenlfy establidied in Asia, ii 4. 
(Proportion of) to the riches tl. 
states, i 92, et seq. To tlie popula- 
c lion of towns, i 93. (Bad effect of 
in a democracy, i 94. Its progres! 
among'The iloinans“‘"i 95. Neces 
sary in a luonarcliy, i 96, 97. And 
jn' despolic slates, i 97. Necessary 
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in England and France, i 98. Of 
soperslitipn, ii 129 

Lycians; icba of their republic, i 128, 
etseq. Their republic compared lo 
that of Holland, ibid. 

Lyenrgus; judgment of his laws, i 33. 
What they svipposc, i 36. Their 
effects, i 47, Compared lo Mr. 
Penn, i 34 f 

Lydians ; subdued by Cyrus, how 
treated by this prince, i 142 
Lye, punished with death in Japan, i 
83. Why to give the lye is 
reckoned an affront, ii 199 
Lysander ; how he treats the Athenians 
whom he had taken prisoners, i 82. 
The reason he gives for his conducl, 
i 83 


M. 

M/ICBJAVEL: to what cause he at- 
tributes Ihe loss of the Ubcrly tr>t 
Florence, i 74 « 

]\Lichiavelism: we begin to recover 
from it every day, ii 56 

Machines, useful for supplying the 
labour of roan,, i 244. Whether 
those which reader the inaCblac^ 
lures more simple, are always useful, 
it S3^ 

Magicians odious to fiocietv, i 186* 
A certain magician pnnidied in 
conseijueiicc of a revelation made lo 
a bishop, i \ 87 

Magistracy, how its power may be 
compunfidcd, i 13. Its duration, 
Iinw fixed by the legi''lutor, ibid. i 
Whether a subject slionld be forced 
lo accept of it, i 63. Civil aud 
military, i 66 

Maghlrates subject lo the laws in a 
democracy, i 18. Of Athens ex* 
ainined before und after their magis- 
tracy, i 10. In what government a 
single magistrate may be allowed, i 
73 

Mahomet: his law in regard lo recon- 
ciliations, ii 115. To the use 
wine, i 231. Whether this law is 
]^oper for northern climates, ibid. 

'Mahometans: why' they pushed on their 
^nij^uests with so much facility, i 
219. Zealous for their religion, ii 
136j* Tlitir abuse of slavery, i 245. 
Their tonlempIaliTe Iife,yii lit 
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' 05^0, or |irim 05 cnilure(rigljlof), 

ougltl 2 iol lo lake p)ac& ill au ariS' 
locracy, i 51 J 

Mnjorviy, or becoming of age, begins 
earliest in tvarm countries, i 6l 
liJan (laNYfiof), liow Uiey areinvarU 
able, i 3, 4. His slale considered 
as tkat uf an intelligent beiniTy 
Cov^^idered after llie e&tablisliment 
of society, iftid. Born lo please 
in society, i 29. Of honour, wlul 
is understood by this word in a 
monarchy, i 30 

Ma7iners or customs: tvhal they are, 

i 307, 308. They are unalterable 
in China, i 505. How they may 
be changed, thtd. 

ManOTSj ii 270, 271 
MonnfcictuTeJ always useful, ii 83 
Maritime affairs, hpw considered by 
Ilia Romans, ii 27. And how by 
usi'ii 23 

Ilarriage ’between the nearest relalion 
and the heiress, why ordained 
, among some naiions, i 42. Where 
took place, ibid. BcUveett brother 
and sister ordained at Athens, Und, 
And with what view,itnJ. Between 
patricians and plebeians forbhlden 
by a law, i 49. Defect of that Jaw, 
Why eslublished, ii 75. Its 
Sfdvantage forJ-, propagation, ibid. 
What induces people lo it, li 60. 
How dr»j;ioLic princes abuse it, i 59. 
Subject to the laws of religion, and J 

10 the civil laws, ii I48i 149. 
Consent of parents necessary for 
contracting it, ii73,7?. Vuihiddeji, 

ii 149. Laws of’the Romans to 
encourage it, ii 87,88. Ofsavagfs, 
and herdhinen, i 251,282. Tillwlial 
age they were allowed lo many at 
Rouie, ii 92 

jV/arsfij/icf, iu siUialion, i .32d. Cha- 
racter of its iuiiabilants, i 327. Rival 
of Carthage, ii 25. Why so railliful 
to the Ramans, ibid, its liclies 
are iucreased by the ruin of Car- 
thage and Corinlh. ii 26, iLscon- 
tulion commended, i 1 1 1 
Mayor ; (dignity of) rendered for life, 

11 306. Its origin, it 312. How 
united to the regal dignity, ii 329. 
The king’s mayors distinct tr^m the 
mayors of the kingdom, li 
Mayors of the palace ; their rytginal 
authority, ii 312. Wbutnlliey were 
afterwards, and at the end of ibe 
first race, ii 310, 2l)4, sr^. Their 


behaviour loward;> the nobility, ii 

3 1 2, et seq, 

MeAiU placed : wlml they are, ii 62 

Men (number of) relative lo the onl- 
llvalion of lands, i 280. Free, — U> 
whom this name wus usually given, 
ii 277, Their situation in the mo- 
narchy ofllie Franks, ii 289. Their 
liulitnry service, ii 277. Rights of 
the prlncD in respect lo them, ii 
28). How they were seized of 
fiefs, ii 287, 288 

Merchants: in what got'ernmeot they 
require a safe-guard, i 213. 

J Why tliey are more enterprising in 
republics limn in monarchies, i 326. 
(Companies of) in what government 
they are proper, i S3G. Whetlier 
they are always advantageous, t6irf. 
Constrained in favour ofcummerce, 
i 331. Whether it ispioper they 
should be admitted to purchase a 
title of nobility, i 336 

Metal, most proper for a common 

measure, ii 45 

Metempsychosis^ ii 113, 120 

Melius Snjfftius. Dictator of Alba; 
bU puuishment, 1 86 

Migration of the northern nations, i 
276 

Military einployinenls ; whether they 
ought lu be joined with civil em- 
ptoymenU in the same person, i 66. 
Go^crnlncnl established by the 
emperors, i 37. (Men) when lo be 
cJiecked, i 66 

Militia French, in the earliest times of 
the monarchy, ii 278 

Mtlh (water) ii G4 

Mine of precious sloncs, discovered in 
China; why shut up, i 99. Of 
silver in Spain, ii 24, In the 
Fyrenean ujouulains, ibid. Of Ger- 
many and Hungary, i 244, aud ii 
43, Of Ameiica, ii 39, ct scq. and 
48. How tlie Indians c.vlract ll o 
gold from ifience, ii 41. Calcul.a- 
tion of their prodncl, ibid. Their 
use, ibid, ft Sty, > 

Ministers abler in monarlrhies than in 
despotic governments, i 27, They 
'ought not lo be judges, 1 77 

Minoriti/y long at Ro/ne, i 48. Why, 
ibid. * 

Minos: his lai/s wliak they suppose, i 
36. His inai'ilime power, ii 9 
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^lodeTaLumf fouudtd onviilue^ i 21. 
48. Neceasarjf in an aiialooracy, 
tlfid. Of the Romans, in puinsh 
ments, i 85, el seq. *■ * 

Modesty, ^lolalccl lii the punishmeiil 
of crimes, among a certain people, 
and under Tiberius, i 19 d. 01 

slaves, secured the laws, i 245, 
246. Natural, i 2^3*^ 

Mouaichi,^ compared to the sea, i 16 
Happier tb 111 despotic princes, 

1 55. W lielher they ought to sit in 
judgment Iheniselve*', i 74, et seq. 
16o. How they ought to govein, 

1 201. Regaid wluclitliey owe lo 
Iheir subjects, i 205 ® 

Monarchy its laws relative to the 
constitution, i 14, 15, Nature of 
its govenimenl, ihid. et seq Its 
adiantage oier republics, i 53 
And over a despotic govenimenl, i 
54. Its excellency, ibid. Its dis« 
linctive pioperlies, i 121 its end 
<jr vieiv, 1 151. Its (clicity, i x.04, 
205. Necessity of llic intermediate 
powers &.C. III d mo'iarcbjji 14,51. 
Necessity <i deposilary ol the 
laws in a monarchy, i 16 How it 
is corrupted, i 112. Consequences 
of this corrupUtin, i U3. How il 
provides lor Us secuiit^, i 122. 
Whether it ouglit to luahe con* 
quests, il38 Whether thconci- 
eiils had a right idea of it, i 162 
163. How monarchies were formed, 
ibid. Universal, wholherit^ie ad- 
Tanlagcous lo a prince lo a m at it,'' 
i 131. Ancient monarchies of 
Greece, i Jl34. How the three 
piMvers weie there distifbuled, ibid 
Moiiarcbj of the kings of Home, i 
165, 106 How the llircc powers 
were llitie clistiibn’ed, ibid. French 
Mhy heieditary, ii 351 
Monastei Its, II 1 29 

Ploncif, \ belljci llie raising of il ought 
lo be inliusled to the execulwe 
power, 1 160 Its necessity, ii 4-1, 
et ieq Its use, ibid, Aucieut of 
the Athenians, tind And of the 
Romans, thiif. Ideal and real; de> 
linition ot each, ibid. Ideal, why 
substituted in tho plaoo of real, tbid. 
Heal, in wbat case preferable^o the 
other, ibid, (Vurialioiia of) d^n- 
geious, il 52, el seq. (Recoining 
cof) Its eflccls, with regard lo the ex- 
change, ii 57, et seq, Wuli regard 
to the sUUe, i6id, ^'Willi regard lo 
Ihc spci ic, ibitL Altered under 


several emperors, ii 62. Proceed- 
ings of the Romans with respect lo 
money, if 60, et sea. 

AIonKi cause of llieir attachment lo 
then Older, i 40. Of their inchna. 
lion to <.everjly, i 80, Destroyed 
hy Henry \ lif. ii 103. la what 
cuuiilr) their insLiliition began, i 
229 ^ 

Monsoons lliey prevail in the ludma 
seas, 11 18 

3IoTofit3> (laws of), for wlnl purpose 
provided, i 3 Are agieeable to 
those of religion, ii 109 

Moials^ nevei so pure in monarchies 
as 111 republican governments, i 29. 
What crimes are prejudicial to them 
1 184, et seq. How lliey ought to 
be punished, ibid. Or manners less 
savage now than forn^erly, and why, 

1 323. Morab^ or inanneis of na- 
tions, what they are, i 307. (phange 
of) cause of revolutions, i 305. 
Dislihct from hiwt and^ customs, i 
307 

Mo^iniom, (lauds lu) llieuongm, 

266 

Maes, wisdom of his laws, ii 126. 

His laws with regard lo slave«, i 
250 

jValher Cauntn^, ^considered in rela- 
tion to its colODJi 11 38. Its l 9 ad& 
with the colony, M. 

Mov^iihU eflecls ; riches^ consist in 
j 337 .*• To wliom IheyCelong ihid. 

Vowntflifis Pyiene.in, much gold and ^ 
silver found id them, ii 24 

Muidei, how (umshed among the an- 
cient Greek", u 1 16 

Jl/ttsromtei, why they sell Ihemselses, ^ 
1 243 

Muscouf its laws au ohslruoUon lo 
its trade, ii 63 Its constitution lu 
legard to the succession of the em- 
plio, 1 59. (Emperois of) endeavour 
lo moderate Uicir despotic power, 

I 57. 

Music \ US influence on manners, i 36, 
ci seq. Olio of the least corrupting 
of all sensible pleasures, i 38. 
Necessary among the Greeks, i 37 


N. 

\AT10I^S^ hSw they ought to aol lo- 
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mi'ds oue auolher, in peace and 
war, i 5, 6 (\ 

Navigation, of the aucieuv|j how far it 
procifeded, ii 18. Its progress, 
ibid, et S'’q. Of Europe, its influence 
on the number of inhabitants of Eu- | 
rope, ii lOO. On rivers forbidden 
by an ancient law nf llio Gaurs, ii 
122 ^^ 

Negroes y whether we have a right to 
enslave them, i 241. Ot the const 
of Africa, what sort of money they 
make use of, ii 5l 

Nero (the emperor) forms a project 
of abolishing all imposts, i 222. 
Whether he abolislied the duty of 
the five and twentieth pari ansing 
from the sale of slaves, i 212 

Nobitity -f the/ are invested with the 
wholeaulhorilyina;tarislocracy,il2. 

A senate is necessary among Llieiii, 
ibid. Functions of this senate, ibid. 
How they rest:ain the people in an 
aristocratical govciarDent, I 21. 
How they may restrain themselves, 
ibid. Whether ibey ought to afl^ect 
exi'cmal dislinolions, i 48. Whe- 
ther it is proper that they should 
colleol the taxes in nn aristocracy, 
i 50. Means uf making them avoid 
oxlretno povertj\r. and exorbitant 
riches, i 5 1 . Wbat share they ought 
Co have in (he dtslribution of the 
three powprs, i 156, et By 

whom ihey^ought to be tiico, i 153. 
Distinct from the free-born and the 
slaves, i 262. Essential to a mo. 
narcliy, i 14. The relation they 
stand in to the monarch, thtW. What 
is most strongly recommended to 
them by honour, i SO. Whether 
they ought to bo pormitlcd to trade, 

i 50, S35. The children and parents 
of lionour, i 52. They are the 
bond that connects the prince and 
his people, ibid. They are the sup- 
port of the throne, i 114. French: 
their situation, i 336. Their anti- 
quity, ii 298 

Nobleness requisite in our virtues, i 
28 

jyormans: (heir depredations put an 
end to the disputes of the clergy and 
the nobility, ii 340 ^ 

North (people of the), compared ^lo 
those of the sooth, i 224, et sesj-t and 

ii 2, 3. Tlieir temperament, i 224, 
225. How the; areAictuadsd by 
lo\ e, i 5^26 They make f/n admi- 


rable stand against Itie Romans, '^nd 
at length subvert that empire, i ^27, 
Wtiy so much inhabited, i 276. 


0 . 

OATHy how greatly regarded by thp 
Homans, i 118. (Timi by) in what 
case it miglit be Ubed, i 312. By 
what laws it was aiUhorized, ii 188, 
et seq. Maintained by the clergy, 
ii 194, et seq. 

Obedience, different in moderate and 
despotic guverniueuts, i 26. Re- 
commended by iionour, in monar- 
chies, i 30. What limits aie pre- 
sciihed to it by honour, ibui. The 
most passive, in wliat government 
is jequisile, i 26. What jl supposes 
buih in him who commands, and in 
him who obeys, i 31 
(Economy, the support of commerce in 
republics, i 525, 32^. (Commerce 
of), in what it coni»isl$» t6;d. 
Whether it is proper for monarchies, 
ibid. Nations that have carried on 
this commerce, ibid. Their origin, 
i 327. Whether it js proper to 
roblraia this conimerce, i 328. In- 
stitution adapted to this commerce, 
1 330 

Old men liunoured at Sparta, i 46 
Oppian law; the design of il, i 106. 
Ferment in the senule, upon the 
women insisting on llie revocation 
of this law, ibid. 

Orders of a despotic prince, can nei- 
ther be eluded, iiur contradicted, 

i 26 

Ostrflcism : according to what laws it 
ought to be considered, ii 155, 156. 
Against whom il was used at Athens, 

ii 156. Mischief it did at Syracuse, 
ii 242 

Oius (river) its ancient stale, ii 5. 
Why it runs no longer inlo the 
Ca'^pian sea, ii 6. 


p. 

j • 

PAPER ; its use in regard to mottey 
ii 46 . 

Papian (law) ebacled under Augustus* 
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II 90, Softened by Tiberius, « 94 
Tbe design of U, u 169, 170 

Paradox of tlie nncienls cii legflrd lo 
manners explained, i 36^ et seq. 

Paraguay, proposed for a model, i 34 

Paramount, (lords) liow ibe right of 
junsdioUoo devol\cd to them^ii 210, 
€t seq Appeal to Ibeir coui I, ii 212, 
213, et seq 

Pardon of a criminal, mast never be 
inenlioned to Lbe king of Persia, i 
26, Tbe power of granting it, !o 
■whom it belongs, i 75, 76 How it is 
lost, tbid Its effects, ibid^ (Let. 
lers of) 1 88 € 

Parliament (French)* wln.t kind of 
jurisdiction it had formerly, ii 230 
i\lade a pcnnanent, or fixed body, 
tf id Origin of different parliaments, 
zbid 

Passions desf’end from father lo son, 

I 33 

Patrzcians Iheir prerogatives tinder 
the kings of Rome, 1 167 Raise 
Iho jealousy of the plebeians, zbtd. 
Humbled by Servjus Tullius, tbid 

Peace, in what case it would be the 
first law of nature, i 4 Jlelwceii 
the Muscovites and the Turks , mo 
live which hunied the Iurk« to 
conclude il, i o6« Between Gelon, 
king of Syracuse and the Carlliagu 
mans, i 138 Tlic natural eilect ol 
trade, i 324 ^ 

Peers were made a parly in the appeal, 

II 208. Wh}, tlid llicir idle, if 
oiercome, \i 209, 210. AppciUd 
of derdult of justice, I) 214, 21"> 

Pe^u princjp il point'' of llie leligiuu 
of this country, ii lOJ 

Penn (Mr.) compared lo Lycurgiis, 

1 34 The principal aim of his laws, 
ibid. 

Penance, ii 111 

Pene^tes, sU^es of the Thessalians, 

1 37 

People, in a democracy iniesled with 
the sovereign power, i 7 What 
they ought to do of ihcinseUes, i 8 
M,Int by minibleis, ibid. They 
ought Vi haVe the choosing of their 
ministers, ibid And of ilie sena- 
tors, ibid Their disoerniiientf 
and 1 loo. Whether they are ca- 
pable of the adminiHlration lliem- 
selvest 1 9. (Thq low?r sort of) 
ought lo be diip^cled by those of a 
higher rank, i 11 They acLlbioiigh 
lasssion, ifcid Kaw the divi 


Sion of Ihe people into certain 
4 lasses influences tbe government, 

1 9. W|| ether they have a right to 

make tail's and on what oi^^asion, i 

11 Inaiiarislocracj, whatsharethey 

ouglit lo have m the government, 

I li Of whom ihey receive the 
laws, I 21 They ought to know 
how the public revenue is adminis- 
tered, 1 49 DifScult forjihem lo 
he virtuous in a monarchy, i 22. 
Under a despotic prince they are 
in a stale of slavery, i 55, el seq. 
Cause of their corruption, i 111. 
Their safety is the supreme law, 

II 159 

Pepin (king) under what pretence 
he makes himself master of Neustn i 
and Burgundj ii 320 He be- 
comes master of Lhe;nonarchy, ibid. 
His laws 111 favour of the clergy, u 
323 DivideV his kingdom among 
his children, u 331 i 

Pepins (the family ^f th^\ show a re- 
gard to the clergy, ii 520 
Perieeimxs, manured the land for the 
Cretans, i 37 o tf 

Persia (kings of), Iheir orders uo 
irrevocable, i 26. (Custom of) with 
regard lo going out of the kingdom, 

I 207 

Pei sians, the extent of their emmre, ' 
12 Their po/>®r reduced oy the 
Greeks, ibid fheu coniineice, ii 
12, i3 

Phanicians, Iheir trade, it renders 
them necessary lo all olliei nations, ^ 

II 7 

Phifo explisalion of a passage of this 
author, cojicerniiig the inanngeof 
the Alheiiiaiis and Lacedemonians, 
i43 

Physicians, punislied at Rome for then 
negligence, ii 218 

Plague, common in Egypt, i 233 
Laws lo prevent its spreading, ibid 
Behaviour of the Tuiks in this re- 
spect, ibid 

Plato jodgmenLofhis laws i 36 
Hib opinion of inus o coufirined by 
Aiislolle, i 36 Of presents, i 64 
OF the vonalily of employments, 

1 67. Hia complaints in regard to 
Qrade, i 323, What he say s of tra- 
« ding towns, i 334 

PlebezfiJis made capable, of being 
raided to public offices at Rome, 

1 9.® Ani9 yet rarely chosen, ibid 
and ll8. At wlial liipo limy ob- 



I i\ D E X. 


tamed the privilege of judging- ihe 
patHvlans, i 170. (hey made j 

tbeoQselves maslers of Ibe 

i i6>, iro 

P/ehiscija wliat they were, i 171 

Piu/orch, his opinion in regard to 
xnnsic, ii SO. What he sa\s of (he 

Thebans, i 38 

Pi><;/s satirical, punished wiLh death bj 
the decemvirs, i 86 

Poland ; jodgment of ils gOTernment, 
I, 1-k View or cud of its laws, 
i 151. lU riches nud commerce, 

i 338 

Pt»/ice : its regulations di>tiQCt from 
the civil Jaws, ii loO. The design 
of it, ibid. 

Pohtenesi necessary in our hehavionr, 
i i29. From whc^uce il is derived, 
ibid. When it is most generally to 
be .onnd, ibid. Il is as pleasing to 
those by whom, as to those' towards 
•whom il is praclised, tbid. 

Pidilical law, iU detiuiltun, t 5, d 
• Stale, what il is, ibid. Power, whal 
it'comprebeiids, ibid. Body, depo- 
silary of the laws in a monuiohy, 
i 16. Laws, distinct from Ihc civil 
laws and l(ie laws of ualions, ii 157, 

158 

Poll^amy ; its roHion to the climate, 
i il55. Oocnsloii of laxury, i 256. 
Wheihe »^t is of service lo mankind, 

i 258. Bad elVect of polygamy, 
ibid. e( seq. When oncocslablished 
in a country, it oiiglit fiot lo be 
nbolihlicd willioiil some precautions, 

ii 14-7 

Pimli/icate, distinct from the empire, 
ii 130 

Porky forbidden in certain countries; 

used in oLlicrs, ii 121 
Port, free: useful in an ocoiiomical 
commerce, i 330 

PoJ'lj'jns or dowries of women, dtfler- 
eul ia diflerenl governments, i J06 
Portuguese, they discover Uie tno.sl 
soulheni point, of Afric.a, ii 37. 
Their trade lo tlie East Indies, ibid. 
They meet the Spaniards, ibid. 

* Poverty of llie people, i 325. How 
inauy sorts (here are, ibid, BfTeots 
of each, tbid. Of the people, whe- 
ther it coulributes lo render fauilies 
more numerous, ii 80. ih what it 
rsonsists, i 3o8 f b 

Pou’cr diifiercnt in moderate and des- 


potic goveinmenU, 1 26. 
of being checked, I 151,152. Thrw 
of flower in a ^ULc*. Wh'^i* 

iher they ought to be uuiled in the 
^»er>ou or the sanie boki>, 

ElTccl of this union, Giffeul 

of tlioir disunion, i 152, 160. To 
whom Ihufc ouglil to bo utt\iis(odj 

i 155. r£ ^ey. IIuw di>lribuled iu 
EugUud, i 152, rf How in tlw 
Roman republic, i 163, ITT. Iu 
the Roman provinces, i l79, rf rrg. 

Potcer, of resolving and rejecting, what 
is nndcrslood by il* i Ibti. In 
ulio.stf hands it uugitl to be hidgod, 
ibid, it .yt]. Us use, il'iJ., and 159 
of redempliou: daugeunis iu 
an aristocracy, i 5 1 . Useful in mo- 
imrcbics, i 52, At wJial lime it 
could lake place, ii 3d3 

Pnt'/ors: ihey devi>p uow forms a( 
actions, i 7(. Tlii'y snrooed the 
consuls us judges, i 17-1. How 
iboy admiuUlcred jtislieo, ibid, 

PrcvqUr ; nlmt is understood by them, 

ii 308, 3b9. 7’Iieir use, ilud. By 
•whom uludished, ibid. Abuso 
mudo of them, ii 33B, tt it'q. 

- of religion, distinct from COUiw 
ids, ii 

ri«i*g«(irrs of Iho nobility, wbeilior 
il is proper they should be (.'oiiiiiiu- 
iiiculcd (o the uotiimon people, 

I 52 

.Pments; used in despotic govern- 
iiienls, i 63, G4. 0<booRia moimi- 
chic.s ami jcpoblic'^ ibid. L?»»v of 
tho Hoinujts upnii this subjocS ibid. 

Picsurnptiim of llm law, li 252. Of 
Ibo judges, iiufl. 

Pticeol things, how it may bo /ixeui, 
ii 53 

Pride, is the cause of our polilciioHs, 
I 29. (Jf ouiii ticrs, IlK miust; and 
(lin'eionl degresh, i 29, 30. Of the 
pride of ualioiis, i 302. Uangcrous 
111 u govfjjiment, find. 

priests, why inslilulcd, ii V27, i2U, 
Their imicli(jiiK, tlnd. Scpaiulu 
froni llie rest of iiiankind, ibid. 

Frimogentlurcy tuQ H^niui iii/. 

Prineds, Iho source of all power in a 
jjnoiiarchy, i 14-. In what llioir ical 
power consists, i 131# Wlielhur it 
is proper for then to engage /u 
comtH^rce. ,i 335. T^iraulhorily 
in hxing the '/nine of money, ii 
Their rc^pecli VO situation; voniparmi 
to one ai^thcr; Ii 157. 
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Principle of government, diutiiicl fiom 
its nature, i 17, 18. Of democracy, 
i 18. Of Arislooracy, ti 21. < OI 
Woimrcby, i 23. Of de&polic 
government, i 25. EfFccls resulting 
^om the goodness and corruption 
of the principles of government, 
i 39, et seq. How U‘e}' are cor- 
rnpled, tbid» Means of preserving 
lliein, i 120, et seq. 

Prisoners : (a despotic prince) loses 
all bis autWily, i 56 

Privileges, necessary in rnonarcfates, 
i 70. Exclusive,* iire not always 
proper in trade, i 330, 331 ^ 

Prohiti/ of the Roman people, i 81 

Ptnceediugs fit law formerly public, ii 
221. How they became secret, 
ibid. Epocha of this cliange, ii 222 

Process between the PoitugueA© and 
Spaniards, on what accasion, H 37. 
By whom adjudged, ihid. 

Professions ; each has its particular 
lot, i 222. Whether it is proper 
that every son should continue in 
the same profession as his father, 

i 336. Whether lliis will make bini 
succeed belter in [l,ib\d. 

Preq/’ (negative), in wlial law admitted, 

ii 188, et seq, 195. Rejected 
by the spiritual courts, ii 196. Is 
the occasion of the custom of judi. 
cial coinhaLs, ii 190, 196. InsuOi. 
cieiicy of this proof, ii 194, d seq, 

t 

Propagation of mankind, how it may 
be eucour.ige^ by legislalor.s, it 84. 
Of reliffion ; obstacles jt may meet 
with, ii 136 

Proscriptions, i 198 

fVoseruto?, public, uiilsnown to the 
ancients, ii 224, cl seq. II is (uoclion, 
ibid. At what time this otiice began, 
ii 225 

Prostitutio7i, contrary to propagation, 
ii 75, et seq. 

Public (good), in what case it ought 
to lake place of that of the indivi- 
dual, ii 153 

PuiiisJiments : tbeir difference in regard 
to the npbledian and the peasant, 
i 80,81. In wbat case abolished at 
Rome, ibid, 86. Excessive, if^eir 
iioperfection, i 83. They are con- 
neeted with ^ the ualure of the 
gorornTT|ent, i 86. , pirWcd into 
tbice classes, i 87r Their nature 
ought to be proi^orlioned to that of | 
the ‘crimes, i 87, el. seq., 184. 


Pecuniary, i 89. Corporal, -ibid. 
Against the inconlineiicy of women, 
1 104. 0^|[lealh; why-lawful, i 240, 
Against Celibacy, ii 91. .^^gainst 
unlawful marriages, il 93. Different 
against false witnesses, ii 245. 
Reason of this difference, ibid, et seq. 
Conduct of legislalor.s in respect to 
punishment, i 79. Too frequent 
are the forerujiners of revolutions in 
China, ibid. lu what countries 
punishments onght to he ^more or 
less severe, i 79, 80, Abuse that 
may be made of them, i 82, 83. Of 
breaking on the wheel, why invented, 
i 82. Whether it has the desired 
effect, ibid. Whether they ought 
to be the same for those who only 
rob, and those who add murder to 
robbery, i 88. Their effects, i 309 


Q.t 

QUKSTSONS in regard to th^ relalitip 
of laws lo'theprincipleofgovernireul, 
i 65. Solution of these quesLiuns, 
ibid., et seq, Perpetual, what they 
weie, i 103, 176, 177. Effect of 
llieir establishment, in regard to the 
domestic triboifdl, i 103, Of fact 
by whom delern^Jined at Bor&, i 
175. Of right, by whom judged, 
ihid. ^ 

Questors, chosen at Rome to administer 
justice,! 176. What share the senate 
had in the iiorniiialion of the qnes* 
tors, ibid. Of parricide, ibzd. 


R. 

or torture of criminals ; whether 
ill.s absolutely necessary, i 89. Tins 
practice rejected in England, ibid, 
and ii 245 

Jiagusa; how long the magistrales of 
this city conliDued in their office, 
i 13, 14 ' c 

Raillery in the mouth of a luonaroh is 
toften attended with bad oonse- 
qq^ncesj i 205 

/Reason, Whether there is a primitive 
one, i'l. OC laws, of what kind it 
ought ItPhe, ii 25], ct seq.. 
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Recalls to the sncces^on, insllluled 
by the Salic law, I 29K ct seq. 

HeceiveTS punished in the ^kme manner 
as tile thief, ii 246, erseg. Whe- 
ther this jaw is just, ibid. 

Reconciliations established by rellg on, 
ii 115 

(right oQ how ealablishcd 

ii 354 

Regal laws at Rome, whether they 
were proper for the republic, i81. 
Why preserved by iJie deccm\ir>, 
ibfrf. 

Regiilers, public ; lljcir origin, u 
236. Called olim, li 231 

RefaiioMs: laws are relations derived 
from the nature of things, i 1. TJiat 
of God to Ifie universe, ibid. Of his 
laws to his wisdort. and power, ibid. 
Of.Mistice, antecedent to the taws 
by which tliey are established, i 2 

Religion (laws of) remind man of Ins 
duty to God, i 3, (Force of) in a 
•despoCic government, i 16, 26. 27, 
5'}. Cause of this force, ibid. Wliat 
crimes attack it directly, t 184. Its 
influence on (he propagation of the 
human species, i; 96. And on go- 
vernment in getie'ial, ii 105. False 
rt^gions ; whbli of lliem may be 
reckoned the ii 103. Ciiris> 
Iran wlia| sort of government is most 
agpceable'^lo it, ii 105, 106. Ad- 
vantage U has ov<jr all others, even 
in regard to thh life, ibid. In par- 
ticular over the Mahometan religion, 
ibid. Prote.slaiil wi/at goverument 
it is most agreeable to, ii 107. Why 
it is more spread in the north ii 107, 
108. Of Calvin, ibid. Of bullior, 
ibid. Of the Tartars under Jenghi/. 
Kliau, ii 113. Of the i.sle of For- 
mosa, tbid. Of the Indians, ii 114. 
Mahometan agreeable to despotic 
government, ii 105. False ones, 
are somettmes corrected by the civil 
laws, ii 114. (Laws of) how they 
have the effect of civil laws, ii 116. 
What they ought not to inspiroi ii 
W. laws of), ii 120. 

(Trsusplaotiog of from gne oogn- 
try to noptltf Ul2|, Motives of 
atUchipe/dt. to different reli^ous, 
ii 123. (Toleration of) ii 131. 
Cgiun^aniied in certain nation.!^ ii 
137. (t^aws of) sabordinal^ to the 
laws of nature, ii l^. *Whelher 
they can regnUte the crjil law, ii 


145. Us influence on marriages, U 
148, et seq. 

Remvnstvavjccs, whetliei* they are per- 
milled in a despotic governroeDl, i 
26. (Or coinplninls), llieir use* in 
monarchies, i 53 

Renunciation of the succession to the 
crown, ii459, 160 

Representatives chosen by the people, 
i 154. For what reason, ibjV. 
Advanlaire accruing from thence, 
ibtd. Whellier they ouglit to be 
accounlable to llicU.^conbliluenls, 
i 155. Vi^hat they ought to bo 
chosen for, i 157 

Republic, is divided into arislocrnry 
and Democracy, i 7, 8. Definition 
of each of these governments, ibid. 
How it becomes a monarchy, i 12- 
If a small one, whelher it can often 
change its magistrates, i 13, 14, 
The neglect of its laws is a mark of 
imminent deslnirtiou, i 19* Whe- 
ther the people in a republic are 
always virtuous, i 27, How it is 
corrupted, i 111. Means of remedy- 
ing its corruphon, ''i 117. Its dis- 
tinctive properties, i 120. Whe- 
ther it be to her advantage to en- 
large her territory, ibid. Whether 
sho can presen o her conquests, 
i 180. Ucj>ul)lic, fora Lading, an 
excellent law recommended, I 45. 
Of Greece, Iiow many sorts there 
were, ibid. Spirit of those republics, 
i 119, Why Ihey flourished so 
long, i 126. Confederate; what is 
meant by it, ibid^. Ad\antage3 
arising fiom il, ibid. Whether one 
of the confederate states can cou. 
elude an alliance without the consent 
of Iho Olliers, i 123. Wliellier it 
can make a oonquest over another, 
i 198. Ancient lepublics, a great 
fault they were subject to, i 155 

Repudiationy (right of) granted to men 
and not to woDien, i 264. Injustice 
of Ibis inequality, ibid. Common 
at Athens between man and wife, 
i266. in what case il cannot take 
place, i 265. When the Romans 
made use of it, i 266, For, what 
cnoie the emperord perjniUed wo- 
men to use Ibis privilege^ i 314 

Rearipts of the Roman emperors, ii 
253* Fault found with them, ibid. 
Refuged by some princes, ibidT 
Abolie^ed zrA re-established, ibid. 

Retaliation, (puuisiiment of) in wliat 
countries jt is most used, 1 90. 
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liinulatlons maJe tliercin hj llie 
law of Ibe Twelve tables, ibid. 

Heveallng of conspiracies, yi whai case 
necessary, i 197. The crime of 
uol revealing punished in Japan, 
t6u/. 

B.eveiige forbidden after satisfaction 
received, ii ‘284 

Pevenues of the state, how they ought 
to be fixed, i 208 

devolution of a slate, linw it happens, 
i 46. Whetlierit is alwaysal^ended 
with war, ‘ Restore the laws 
to their due vigour, ‘i*168 

Rewards excessive, mark of the decliM^ 
of slates, i 64, 65. Judgment of 
those which were granted by certain 
emperors, ibid. 

Rhodes: end or view of its laws, i 
151 

jRicc, (the cultivation of), employs a 
great number of men, ii 83 

Richelieu (cardinal), bis opinion con- 
cerning the choice of ministers, i 23. 
Insinuates despotic government, i 
53,55 

Riches; whether they are always the 
cause of the corruption of manners, 
i 44, 45. In wlmtcasc this happens, 
ibid. Of the Roman people, i 49. 
To what use they wore applied in 
the Greek republics, i 95. Of a 
stale, liieir effect and cause, i 209, 
210, and ii 4. Of woman the cau.se 
of luxury, ii 17 1 < 

i??puarmn Franks: their law difiereiit 
from that oP'lhe Saliaa Franks, ii 
18S 

Robbery: bow piinislied at Rome in 
freemen, ii 246, 247. And in 
slaves, ibid. Open, punished dif- 
ferently from the private, ibid, ct 
seq. Reason and oilglii of this 
proceeding, ibid, cl seq. 

Robe. See Gown. 

Romans, how divided by Servius 
Tullius, i 9. How they secure 
their liberty, i 168- They lose 
their liberty under the decemTir.«i, i 
17(1 How they recover il, i 171. 
Farlicula" cadses that procured and 
ascertained their liberty, * 200, 
201. They retire to the Janiculpm, 
and upon what occasion, i 202. 

‘ Their laws in regard to divorce, i 
265, ct seq. Forcf}^ of oalh 
among these people, i 118. Their 
ger^Ius with respect to maritime 


affairs, ii 27. With respect to 
commerce, ii 28. Motive.s of their 
war.s agrrnsl iho Carthaginians, 
ibid. TIJir political constilulioir 
contrary to commerce, ibu^ Ex- 
tent of ihcir empire, ii 29. They 
avoid trading with Barbarian.s, 
ibid. Their internal and externaf 
commerce, ii 30, et seq. Their 
proceedings with respect lo^oney, 
ii 60. In what circumstances they 
changed the value of their specie, ii 
61, Their laws on usury and 
lending at interest, ii 68, et seq. 
State and number of the several 
nations before they were conquered, 
li 86. Effects of their universal 
conqne.st, ibid Their laws to 
promote llie propagation of the 
human .species, 87. Their destruc- 
tion plunges llie nnivfe'rse once more 
into barbarism j, ii 98. Their laws 
on successions, ii IGI. From 
whence they arc derived, ibidl etseq. 
They 'shew themselves (\visei' than 
the Greeks in the puDishment of 
tyrants, i 198. How they put a 
slop to the devasllons of the Bar- 
barians, il 260. Their sitiidtioii 
under the Franks, ii 262, 263 
Rome; the number of citizens that 
composed its meetings, was not 
fixed; ijtoonverpcncy which thence 
nrovse, i 8. Was at first a friei^ of 
aristocracy, i 15? How judgment 
was pronounced in Ibis city iti cri- 
minaUinallers, i 73. ^View of its 
government, i 151, Its state under 
the kings, i 165, et seq. And after 
their expulsion, i 167. 

Romulus; his 9aws in regard to the 
exposing of clnldreo, ii 97 
Rules by wbicli the world is governed, 
i 2. What these are, ibid. General 
in regard to commerce, 1 325 


s. 

SACRKD (law.s) allowed the plebeian* 
the privilege of choosing tribunes, i 
175 

Sacrileges (simple), ponisfamenls estate 
Hsbed against tbem, i 184. (Seoret)^c 
whether they ought fb be panished,. 

Bad application of the name 
of sacrilege, i 189 

Salic lands ; what is understood by 
them, i 2B7, et seq. Whether they 
are tli^ sambas fiefs, i 291 
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'.Salic IftWSt ftxj’vlicalion of a of' 

these laws, i 2S7, et • At what 
time they were cumpind, ij 172. 
Cliaiif'^s thej received, et 

Didereuce between them ami the 
laws of the Visigoths, &c, ii 175. 
^VlleLlIc^ they were established in 
Burgundy and among the Golhs, ii 
178, et seq. 

Salt r Iraile with it, in Afiica, ii 45 

Samnifcs; the cause of their long stand 
against the Romans, i 34. Their 
origin, i 107. Their custom with 
regard to marriage, ibid. 

Saracens invade Gaul, ii 182 

Sardinia (king of) Jjis heljaviour to 
lho.se who refused to accept of public 
employments, i G5 

Sardinia island : its aocient stale, i 
277. And under the Carlhaginian.s, 
ihid. 

Satisfactions (oT com positions) o~dained 
by the laws oi‘ the Barbarians, ii 
282, et seq. Lav/s against those 
who refuse to give or to accept of 
"'sat'afaction, ii 284, 285. See Com^ 
position. 

SavageSf extremely timid, i 4 
Saxons: their laws in regard to the 
satisfaction fur iiij'tfica, ii 47. Laws 
gir^ji them by Charlemain, ii 172. 
Their character, 173, 174 * 

Scarcity, rel^Mve, of gold and silver, 
ii 52, 53. * Effect of this scarcity, 
ibid. Real, ibid, a/, 

School of honour, where it is, i 23 
Sea, Caspian ; what the ancients 
thought it, ii 16< Red, wlmt people 
traded on it, ii 7. Indian, when 
disooTered, ibid. Seleucidian, ii 
16. Of Anliochus, ibid. 
fiecurit]/ of the sul>ject ; on wlial laws 
it depends, i 183. Crimes which 
disturb it, how punished, i 184 
Seizing of the persons of merchauts; 
law of Solon upon this subject, I 
332, 333, Whether this be a good 
law, ibid. In what case it is right, 
ibid. ^ 

Seleucus Nicator : the project he 
O formed : this project examined, ii 6 
^mtramts; conclusion which maj be 
drawn from her immense treasures) 
ii 4 

Senate: necessary in a demoofacy, i 
8. Whether it is pr^er ihjit they 
should have the power -4^ enact 


laws, i 11. Of Rome, how Ihelf 
decrees had the force of perpetual 
law; ibid^ Tlielr anlhnrity under 
the kings, i ]C)5. And after their 
expulsion, i 171, etseq. Of Athens, 
dislincl from the Areopagu.s, i 46. 
Of Syracuse, i 110 

Senators; whether they ought to hare 
A right of naming the member* of 
the senate, i 1 2. Whether they 
ought to he for life, i 46, 47 

Seniorily or primogeniluie (right of) 
ought not to •:! . in an aris'- 

tocracy, i 5 ' * ^ How it .ras estab<* 
lished among the l^iaiiks, ii 352 

Service (double) of the vassals to their 
coDnls, ii 279 

Sei'vitiLdc. See Slavery. 

Serviludes ; wore common in France, 
ii 262, et seq. 

Serums TulUns ; divides the Roman 
people, i 9. Alters the constitution 
of Rome, i 166 

(liie diflereiice of) invites man- 
kind to associate, i 4. Their in- 
cqualily relative to c'imales, i 234. 

Shame ; its e0ect upon mankiud, i 62^ 
91 

Shipwreck and escheatage (tho right 
of) how ostabiished, ii 33 

Ships. Seo VesseU. 

Siamese, their notion of supreme hap- 
piness, i 228 

iSignor (grand.) See Sultan. 

Sinking fund, ii 66 

iSixtus Quintus ; whether he did right 
in reviving.liie public accusation of 
adultery, i 103 

Slavery; of its several kinds, i 244. 
Civil, what it is, i 238. Under 
what government it is most tolerable, 
ibid. Contrary both to the civil law 
and that of nature, i 240, (Right 
of) its origin, i 239, et seq. and 
242. Political, its influence oa 
civil slavery, 1242. Useless amongst 
us, and why, i 243, et seq, (Abuse 
of) i 245. Of the Heloles, idid. 
'Why natural to southern nations, I 
268, 269, and ii 3. Domestic, in 
what it consists, i 2.^4. -Of women, 
connected with despotic govern- 
ir^nt, i 260, Why, ibid, et seq. 
Of Asia, compared with the liberty 
of Europe, i 273, ei'Seq. Cause oP' 
both, ififd. ) j . o 

Slaves; whether *lbere are .any by*’ 
nature, i 243. VVhelher there i? 
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any tme firlne belonging lo them, i 
5 J , 238, Wan_y of Ihein dangerous, 
i 246, 25 1 . Of armed sln^esj^i 247. 
Pinions laws deprive them of the 
privilege of natural defence, li 139. 
Punished hy the Roman laws for 
iho murder of Llieir master, thoagh 
they had no concern in it, i 250. 
Freed, in order to accuse Iheir 
master, 1 196, et seq. Could not be 
witnesses, i 196. The lenity of the 
Atlienians towards their slaves, and 
its ofi'ecls, i 248. The cause of the 
war of the ‘il79 

Slowness bt^ execution, **VIica useful, i 

53, 75 A 

Smuggling : what renders it common, 
i 213. Punishuienls against it, 
why so rigorous, ibid. How pu- 
nished in China, how ia Japan, and 
why, i 215 

l5ocicti/; how men are inclined to live 
in sooiely, i 4. Efiect of society, 
established amongst men, i 5. The 
political law established in every 
society, ibid. Among savages, i 
280, et seq, ^And barbariaos, ibul 
Sod; its influence on laws,! 275 
^Soldiers ; had the piivileges of manied 
men at Rome, ii 94 
Solomon ; of the people he employed 
ill navigation, ii 7. How long his 
fleets were upon their voyages, ibid. 
Solon; division he made of the people 
of Athens, i 10. His regdlatioiis 
for tlie election of the magi.sii.alc# 
of Athens, ibid. His law,H on tes- 
taments, i 4*2. On idleness, i 4.5. 
On llio'se who espinised neither side 
in public insurrections, ii 240. 
Reflection on the lallor, ibid. His 
judgment of his own laws, i 312 
Sophi of Persia, dethroned in our days, 
and why, i 25 

Sovereign, in what government he may 
be judge, i 74, et sci]. 

Soul; its immorLaliiy, by whom 
denied and defended, ii 117, il8. 
How far propagated among certain 
people, ibid. Consequence that 
has-been drawn from it, ibid. 

S'outh (people bf the) compared to 
those of the North, i 224* et seq. 
How they are affected by low), i 
226, et seq. Contradictions in their 
character, i £27 

Spain (old) opinion the aiicienU 
concerning its rio^ios, ii 24. What 
are lo think thereof, ibid. Its 


j;x. 

silver ininrs, the profits arising 
from them, ibid. Her conque.sla in 
Amcricarii 38. How she did pre- 
serve i 122. Wliepjer her 

conqneslb have increased her power, 
ii 44J, et seq. Her trade to liie 
Vi'est Indies, ii 44, Aliempled lo 
establish arbitrary power in the 
Netherlands, but miscarried, i 122. 

A law piiblidied in Spaing 1740, 
Judgmciit of this law, i 332 
Spaniards; Iheii* <!e% aslalions in 
America, i 34. Their character 
and honesty, i 303. Their conduct 
toward the Mexicans and the In- 
diaus, i 137, and ii 79 
Spajta, See LacedcLirwnians. 

Spectacles, public . the influence lliey 
had on the Roman people, i 171 

Speeches^ indiscreet, punished as high- 
treason, i 192t Behaviour of some 
emperors upon this subject , } 103 
Spies: Y'hetliPr they aie q^ce.ssary in 
a monarchy, i 202, 203 
5pn’tf, of a republic, what it ought 1 1 > 
be, i 78, 79. How it on^Iit to 
respected, i 78. Of commerei^, ils 
eftcct upon mankind, i 334. Of 
the Jaws of Japan, i 84. Of the 
Roman senal'^ i 85. Of equality, 
contrary lo the spirit of extreme, 
equality, i 110. In whatQlhpy 
bplh consist, ibidU 

States, maiks of their K'osperily, it 
46. ^lay alter, anij how many 
ways, i 167. Have each a paiti- 
ctilar view, i Ijl 
Sterilitp of lands, it.? effecLs, i 277 
S'tuics.' praise of this sect, ii 1 10 
Strabo : on the marriages belweerr 
irolher and sister at Sparta, i 43 
iSu^cefs, aie inclined to love their 
prince, i 203 

Subordination of young people to old 
men, useful for the preservation of 
morals, i 47. Of citizens to magis- 
trates, gives force to the iaxvs, ibid. 
Of ohildroii lo Llieir parents, ibid. 
Subadies, See Taxes. 

titution, dangerous in an aristo- 
cracy, i 51. Its influence on com- 
merce, 1 52. Vulgar, i 313. PuJ' 
p'^ary, ihid. In use among the 
« Romans, il 243 

Subsidy: to be avoided in the com- 
position of laws, ii 251 
Succession to ^he empire, whether it is 
6xcd is a desposlio government, i 
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69* JadgmenL of v^ae conducl 
whicli a prince, wbo succeeds to the 
crown of a despotic co nlry, ob- 
serve^ towards his broliers, ibid. 
Which is the best order of succes- 
sion, ibid, et seq. Order of succes- 
sion in monarchies, ii 154, l55. 
On what law it is founded, ibirf, 
Wheiher it may sometimes be 
changed, ii 159. To the crown of 
France, confined to the male line by 
the Salic law, i 290, 291. To fiefs, 
how regnlated, ii 347, ct seq. 

Svffrages: two ways of giving them, 

i 10, Whether they ought to be 
public or secret, i 11. How those 
of the nobility and the senators 
ought to be given, ibid. Given for 
money, i 109 

Suicide; how pnnished among the 
Greek and Romans* ii 2+3. Motive 
of bvjth, ibid. €t scq. Common under 
the first Roman emperors, ii 244. 
Laws against suicide, i 234. Fre- 
quent in England, ibid., et !,eq. 

Sultan, 'ot grand signor, whether lie is 
obliged to keep his word, i 26. 
His right of three per cent on 
the value of inheriUnces, t 58. 
Their cruelly in Ibe administralion 

^ of joslice, i 80 > 

SummoJis, personal ' of the lord before 
the sovereign, when it took place, 

ii 2C0, **f7hen it ceased, 

Sumptuary (laws) : ‘n democracies pul 
a stop to luxury, i 94. In aristo- 
cracies, i 95, In monarchies, i 9G. 
In what case they were useless, ibid. 
et seq. Of Arragon, i 97. Of 
Sweden, i 98. Of the Romans, 
i 105. 

Superstition^ its power, i 284 

Sylla; jndgmeut of his laws, i 86, 
et seq. 

Syracuse ; its misforlnnc, i 110, et seq. 
Cause of its corruption, i 111 

Syria (kings of), of their trade, {ii 16- 
Their conducl toward.s llie 
different from that of Alexander7/^m 
notej, i 146 


T. 

TABLT^S (laws of iho-'twelvc), very 
ojruel, i 86, et soj. Hegulatiun of 
Vot. H. ' 


those laws with regard to appeidi 
to the people, i 176. Whether they 
hadTeguiix,ted the lending of money 
upon interest, ii 70. Their regula- 
tions with regard to debtors, ii 240. 
With regard to robbers, ii 249 

Tacitus ; lus mistake in regard to the 
lending of money upon interest, ii 
70 

Tarquin the Proud, how be raised 
himself to the throne, i 166. The 
conduct ho observed, and the effect 
thereof, ibid. 

Tartars asceno Ihe throne oi China, 

* 147. Weans they use to preserve 
it, ibid, et seq. Effect of their con- 
quest with regard to Uiemselves, 

i 272. And with regard to the 
conquered country, ibid, et seq. 
Their civil law, i 286. Changes 
which their devastations have caused^ 
in Asia, ii 6 

Taxes, regulations necessary in raising 
them, i 53. How they were raised 
at Rome, i 180, 181. Greatness of 
taxes, whether in itrelf good, i 209. 
On what it depends, i 214. Taxes 
in countries where pure villainage is 
e.stablished, 1210. Taxes in coun- 
tries where pure villainage is not 
cslabllshed, i 2)1. Their relation 
to liberty, i ‘216, And to despotic 
power, ibid. In what government 
they are capable ofincrease, i 217, 
Excessive, their origin, ibid, et seq. 
Their cfTect, ibid. Exemption 
from taxes, how practised in Asia 
and Europe, i 220, n seq. Whether 
the barbarians paid any for their 
lancU under the kings of the Franks, 

ii 266, €t seq. Wliat taxes the bar- 
barians raised upon the conquered 
people, ii 269. Personal lax, i 211. 
Proprirlion to be observed therein, ib. 
To what government it is most agree- 
able, i2l7, Taxeson merchandizes, 
i 212, el seq. Method of collecling 

Hid. et seq. Proportion to be 
observed therein, i 213. Advan- 
tageous to the state, i 213, et seq. 
Taxes on liquors, difierenlly raised 
io different kingdodis, ibid. Taxes 
on cjvil contracts, orstdmp duties, 
reflexion on this tax, i 214. Danger 
there is sometimes in taxing the 
value of merchandizes, ii 50. 
FaulL'^hal ought’ to be avoided in 
the raisin^' of taxes in an .iristocraev 

i 61 

Temper, so Jal, its eifecU, i 302 

2 r 
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Tonjilcf; tliiiif origin, ii 125. Tbeir 
eflfecl with regard to religion, tbirf. 
Testament or will, forbidUen ^ong 
tlie primitive Romans, Ii 163, etssj. 
Afterwards permitted, ibid. Wilb 
what formalilies, i6id. Of Uie Ro- 
man soldiers, ii 164, et To 
wlial persons it wrfS forbidden, 
ibid, Slylo used by the Ro- 
mbiis in their leslamenU, ii 165. 
Ill what case it was valid, ibid. In 
what not, tbid. When permitted 
among ,, ii 163 

Thebans they to soften the 

manners of their youth, i 38 ^ 

Theologians : their opinion concerning 
usury and commerce, ii 66 
Thefjphitns (the emperor) orders a 
Rhip to be burnt, which had been 
laden with merchandize for his wife, 
# 1335 


Theophrastus^ hia opinion in regard to 
wuaio, i 36 

Thoughts: piinibbed as overt acts* 
il92 

Tibmiis opposed the reformation of 
luxury, i 96, 97, His cooducl in 
regard to a Roman lady guilty of 
adultery, i ]05. He revives the 
domestic tribunal, ibid. Orders 
specie to be given from the treasury 
to those who wanted it, upon making 
over their lands, ii 46. Adds to the 
rigour of the Papian law, ii 9^ 
Tithes imposed on those who were 
seised of church lands, ii 323, 
et seq. T^le^r^eslabl^^^uneIlt, ii 325, 
ct seq. Opposition lli^ met with 
ibid. Their antiqoily, ibid. Tbeir 
applicatiou, ibid. 

Trade, See Commerce, 

Tronquiliity of the subject : how those 
crimes, which disturb it ought to 
be punished, j J85. 

Ticasure (the king^s) ii 258 


Trial by combat or 
what laws admitted, ii 199/ 
origin, ibit/, e( scg., and 204. Pa 
lioular laws upon the subject, 
202,£204. How it gained grouc 
II 193. U plAses the taste of i 
nobility, li 192. Cause of iffe d 
nse of the Salio and Roman lav 
li 175. lu influence onlhejur 
prudence of those days, ii 175, It 
'■i observed, ilieftin, 

'= se9-» and €21. Boon 

picscTibcd to this usage, ii 204. 
case ihcv could noKnsisl up 


it, 206v ill wlcxt age llipy were aJ- 


lished, ii 216 

Trial, by boiling water, or ordeal, 
admitted among the Salic Frank.-;, 
with restrictions, ii 192, In 
what case it was used, /i 193. 
Formalities observed therein, ii 192, 
Reflections on these trials, ii 193. 
Changes they received, ii 208, 
ct seq. 

Trials or proof by witnesses, ii 236. 
How it was restrained, ibid. See 

Judgments. 

Tribunals, or courts of judicature, in 
what government necessary, i 77. 
Foundation of the (AiUrast that is 
generally obs^ved between the 
prince’s council and the ordinary 
tribunals, ibid, et seq. oJiueslic 
used t)y the Romans, i*10lj 102. 
The design of lliem, ibid. Their 
forms, ibid. Cause of their suppres- 
sion, i 103 • • 

Tribunes of llio people, necessary in nn 
aristocracy, i 50. Cicero’s opinion 
upon this subject, i 54. At wiiat 
lime they were established, i 169, 
170. Their futfotinns, ibid. 

Tribunes (military) It what lime estab- 
lished, i 173 ^ 

Tribute^ See Taxes. 

Troopy regular, wither it is advanta- 
geous to maintain a staudlug body of 
them, i 219 * 

Trnecy established in religion, ii Il5 

Truth, necessary in conversation, 
i29. Whether for its own sake, 
ibid. 

Turkep: whether it be true that jus* 
lice IS administered better there 
than in other countries, i 7l 

Tournaments: their elTect with regard 
to gallantry, ii 201, 202 

TMieiage, or guardianship, in what 
it ought to be given to the mo- 
tner of the pupil, i 313. In what 
case to the next heir, ibid. ^ 

Tyranny ; the Romans get rid of their 
lyrItilS, witliout being able to shake 
off the yoke of tyranny, ijl9 

Tyrants:* how they raise themselves 
upon the mins of a republic, i 109 
110. Punished by Iho Greeks, 
i 198 
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fyre, Utp nature of ils ^’uuiineree, i j 
3^25, n 6, Ils scUleiii ii'ts on llie j 
coasU of Ihe ocean, It^ eolo- I 

Dies, wid. Rival of every trading 
imlion, ii 1‘i 
\ 


V. 

VALERIAN (!a\v).Uie deign of it. i 
Si, 175. Misunderstood in the 
affair of Coriolarf()9, i !76. Effect 
of it vriLh regard to the gorermnenl, 

ibid, 

yulelic (duke dc /«) judged by Lewis 
XIII., i76 

P’jjiiuc reciproril of inoueY. and of tlie 
things it sigtiifics, it 46< PusiLi\e 
and relative, ii 33. Manner of 
fixing the relative value, ibid. 

Panity usef. 1 to government, i i>02 

Vii!,i,nl<ig€^ ils originj ii 257. Rcar- 
vassalagc, )l5 nature before the fiefs 
nccanie hereditary, ii J>15, ct sc^. 
What it was afterwards, ilnd, 

l^assals, their duly to their lords, ii 
Qi\f£lscq What they were among 
llie ancient Germans, ii 257 . Single 
combat between a vas.sal and bis 
lord, ii 214 , How they pleaded 
against their lords, ii 214 -. Penally 
.'tgainst . o«e vvlto appealed their 
lord wrongfully, ii 215. Of 
bishops, by wliuiti-led into the field, 
ii 277. Great vassals, ii 2I0. 
Rear- vassals, ibid. \t what time 
they were excused from "oing to 
(ho assembly, ii 346, The king’s 
vassals who they were, ii 275. The 
estates they were iinpow'cred to 
possess, ibid. Their military service, 
ii 277 

Venice, republic, stands in need of a 
permanent magi.slracy, i 13 and 50. 
VV hat kind of inagislr.acy this is, i 
11. Moderation prescribed by the 
laws to the nobility of this republic, 

i 95. Distribution of the 
powers in this republic, i 153« Its 
commerce with the East Indies, how 

o it fell, ii 37 

or ships, our manner of 
puling their burthen, difierent froih 
(hat of the ancients, ii 3, Ofeihe 
Indies and iho Red Sea, cKfferciit 
from those of llio Greeks or l^oinans, 

ii 7. Efteol.ttf this diflbr^jnee, ibid. 
'Iscq. ’^OCJthe Indie*, conipa'^d to 


1. A, 

(hose at present made use ot, ii 6. 
Th^ir mccluinlsin din'eicnl aecuiilitig 
to the dilferent ports, j'lid. Cairo- 
iation of the lading of a vessel by Us 
capacity, ii 9 

f'l'Stal virgins, enjoy the riglils of 
cliildreu, i^94 ^ 

P'lctory ; ils object, i 5 
Villains; their manner of fighting, ii 
199, 203. Whether ll»ey could 
appeal to tlu'ir lord’s court of false 
judgment, ii ’ whal case 

they had Lh'^ privilege, .. '^9 
I'tliainage ; at whal time it was estab- 
lished. i 198, 257. Whether there 
was any general regulation to estab- 
lish it, ii 19S 

LlufS pulled up in Gaul, ii 29. Re- 
planted. ibid. Tiieir cuUivalioii 
employs a great many men. ii 82 y 
i’iituc is the principle of a popular 
govcrnm«if, i 18. Want of virtue 
among the Romans, tho ennso uf 
their slavery, i 19. Tho only sup- 
port known by tbe Gfcck legislators, 
of a popular government, ibid. 
Eftccl of tho want of this virtue, 
tbid. Neccssaty in an aristuoracy, 
i 21, fi icg. Whether it is Ibo 
principle of a monarchical govern- 
ment, i 22. What virtues we aro 
taught by education in a monarchy, 
i 28. Whether slaves can have any 
simry of it, i 3l. Whal is meant by 
this word, i 53, 39. Whether it is 
found with inequality, i 48. Its 
e/Tecl with regard to punishments, i 
81 

/■^hii^oths : Ihcir laws on commerce, ii 
34. On adulleiy, it 156, Change in 
their laws, iil72, ct seq. Judgment 
of their laws, ii 174, I’hey were 
preserved in Spain, ii 181 
l/ntformitt/ : in what it is necessary, ii 
254 ^ • 

Union .*\mnn?’ -tie noble families, 
-Mcecssary in an aristocracy, i 51 
Vaconian (law) the purport of it, ii 
142. itsepoehn, ii 165. The re- 
mains of it, it 166. Supported by 
Cato the elder, \hidt The design of 
it, ibid, {low observed, ii 170 
Vbl^a: mistake of tho ancients with 
regard to this' river, ii 17 
Usury: vjiy natural 'in despotic go- 
vernment, 4 61. Confonhded witl> 
commerce, ii o4, 35. Is lowered 
after the discovery of the IridH*' 8 
36 Whut naturalized il at Runic. 
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11 6b, by. Al'biliary ainon^ lhe'| 
Romai].^, ibid, et seq. Ordinary 
rale of usury among lA^in, u 69, 
^0, Disturbance it made, ii 68, 

69. Laws upon this subject, ii 69, 

70. The laws winch forbid it, arc 
not favourable to those who want 


menu, i lOl. Their oonducl, how 
careful iPe Greeks were of it, ibid. 
To whM 1 ihc guardianship of 
women < was given ainod^ the 
Romans, i 103. And among the 
Germans, tbid. When it expired, i 
lOi. Their dissolute conduct a 


to boirow, ii 71, ' 

w. 

(the seji5^ as natural to 

man, di iri^;i‘veakness, i 4. 

Of Ihd poor, liow a slaie may supply, 
them, ii 10^, 103 c. 

War hclwixl different nations, ^vhciiee 
it arises, i 5. Between llie indivi- 
duals of a society, ibid, C.iiise of 
tlie laws established amongst man- 
kind, 7hi(L Civil, whether il is 
always attended with a revolution, i 
.i4. Its object, i 5. Offencr pei- 
inilled to small than to largo socie- 
ties, 1 133. (Right of) from whcuce 
derived, ibid, 

Tlcokncss, the .7rst sensation of man, 
considered before the cslablishmeiil 


pretence for accu-alions against the 
great, i H)5, 106. Their fnigalitj, 
laws made at Rome to preftrve it, 
i 105. Whether they ought lo 
have the government of families, i 
107. Whether they are fit lo 
goveri an empire, ibid. Customs 
of the Indies upon this subject, 
ibid,. Example of stales governed 
by women, ibid. Pass into the 
family of the husband, ii 76, 
Whether this be .'ll! universal custom, 
ibid. A law which \#revenls them 
from inheriting, ii 142, eC seq. 
From whence derived, ibid. In 
what case llicy inlierilcd, 162, 
ct seq. and IbCy et t’eq. Their 
separation from men, n?»d confine- 
ment, necessary in the East, i 259. 
Its inlluence on llieii mur.ils, i 29^, 
Indian women, their wantonnd»s, i 


of society, i 4. Of iicighbouiing 
slates, not to make use of it in order 
lo precipiUle their ruin, i 133 
Wilt; the conjuiiclion of for union), 
is necessary to form a ci^il stale, i 
5. Of the sovcicigu is the sovereign 
himself, i 8. Of a despotic ^lince, 
ought infallibly lo ptoduceils cffec^ 
i 2b 

Wilt. See TcsUuneiit, 

Wmih (trade) were lo II-3 ancients a 
kind of compass, 11 18 
Wine, forbidden in Arabia, i 231. 
And why, ibid. To what country 
it is agreeable, i 232. (Excess of) 
diflerenlly punished, i/n'd. Sending 
it lo Barbarians, forbidden by the 
Roni'ins, A lax of a pitcher 

of wine, imi)*».v 1 by Chilpeiic, ii 
2b6 


262 Dinerenl orders of married 
women, ii 7b. Women wlio bum 
themselves at the death of their 
hi]'>l)ands, ii ^18. PermiUod at 
Rome to be lent by their husj^ands 
te anolher man,Aii 156. la what 
case, when they beard no tidings of 
llieir'-ausbands, they \TCie allowed 
lo marry again, ii 146. They were 
not allowed l^figlil, ii 205, 206. 
Nor appeal to a judicial combal 
without llic i.ulhorily of their hus- 
bands, thid. ct seq. 

TFerds. See Speeches, 

W(trid; whether its laws are invari- 
able, and why, i 2. The intelligent 
world does not follow its laws 
exactly, ibid. Physical world, 
Worship (external) its influence on 
religion, ii 125, 126. Its iiiagoi- 
ficcnce relative lo the luxury of the 
state, ii 129. Its purity inde- 


Ti'-. • I I .1 ncence re aiive 10 me luxury or im 

TVitncsscs ; luwhalmamicr they were j . 

rejcolecl al Ihe lime of iodioinl , 

combats, ii 200. How limy avoi.lecl>taS"<l«“‘ magn.£.ence, .. 130 
figKiinp, ii 1(07. How many are Writings salirical and libellous, pu 


requii'cd in icason to eoixleiiui a 
man,! 183. False, how punished, 
ii 245, (•/ seq. ^ 

IVoinat ; llieir ^comlilion in a innrinr- 
clij', i iOO. In despotic goverii- 


TFritings satirical and libellous, pu- 
nished by the decemvirs, i 86. And 
by the emperois, i 194. In wliaf 
li^il they are looked upon in dif- 
* fennt governments, i 195 


T. r, ilvm.vi:d, PRiNfJjp, 
I’ttub )io-ctHiil, rifct s.trc^*l, Lojulon. 




